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ABSTRACT 


This  thesis  is  a  discussion  of  the  development  of 
judicial  institutions  in  the  North-West  Territories  from 
1870  to  l88?o  Within  the  limits  prescribed  by  existing 
and  available  sources,  a  short  evaluation  of  these  in¬ 
stitutions  has  also  been  included.  The  period  here  under 
discussion  is  significant  because,  during  this  time,  the 
judicial  system  grew  from  rude  beginnings  to  a  mature 
institution. 

Throughout  the  Hudson* s  Bay  Company’s  regime,  the 
Company  itself  was  responsible  for  the  administration  of 
justice  in  its  trading  domain.  The  modest  provisions 
which  it  made  for  the  discharge  of  this  responsibility 
became  inadequate  in  the  final  years  before  the  transfer. 
Despite  this  fact,  the  Canadian  government  adopted  the 
Company’s  practices  and  they  remained  the  sole  judicial 
institutions  in  the  North-West  until  187*K  In  that  year, 
the  North-West  Mounted  Police  marched  west  and  brought 
law  and  order  to  the  prairies.  The  development  of  a  sat¬ 
isfactory  judicial  system  lagged  behind,  however,  because 
the  stipendiary  magistrates  whose  appointments  had  been 
authorized  for  the  Territories  were  not  named  until  1876. 

After  that  date,  the  prescribed  method  of  admin¬ 
istering  justice  met  the  needs  of  the  territorial  popu- 
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lation  temporarily 0  But  in  spite  of  improvements  made  in 
the  existing  institutions®  residents  of  the  more  settled 
areas  of  the  North-West  found  them  increasingly  inade¬ 
quate  after  1882 0  They  wished  a  judicial  system  which  was 
expanded,  both  in  size  and  in  scope ®  In  1886,  the  Parlia¬ 
ment  of  Canada  and  the  North-West  Council  passed  legisla¬ 
tion  which  created  the  Supreme  Court  of  the  North-West 
Territories o  When  this  Institution  was  founded  by  pro¬ 
clamation  on  February  18,  1887,  the  administration  of 
justice  in  the  North-West  reached  maturity 0 
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CHAPTER  I 


THE  ADMINISTRATION  OF  JUSTICE  BEFORE  1870 

Judicial  institutions  were  first  introduced  to 
the  North-West  by  the  Hudson*  s  Bay  Company  Charter  in 
1670 „  This  document  made  the  Company  responsible  for  the 
administration  of  justice  throughout  its  trading  domain, 
and  defined  a  few  simple  procedures  for  the  discharge  of 
this  duty.  The  Governor  and  Council  were  "to  judge  all 
persons  belonging  to  the  said  Governor  and  Company  or  that 
shall  live  under  them  in  all  causes  whether  Civil!  or 
Criminal!  according  to  the  Lawes  of  this  Kingdome  and  to 
execute  justice  accordingly."*  If  crimes  were  committed 
in  places  where  the  Governor  and  Council  were  not  located, 
the  Chief  Factors  and  their  councils  were  authorized  to 
send  offenders  to  England  or  to  another  factory  for  trial. 
In  addition,  the  Company  could  enact  laws  if  necessary,  as 
long  as  they  were  not  repugnant  to  the  laws  of  England. 
Thus  the  Charter  fashioned  an  elementary  judicial  system 
and  it  guided  the  administration  of  justice  in  the  North- 


*Charters,  Statutes.  Orders  in  Council,  etc.  Re¬ 
lating  to  the  Hudson* s  Bay  Company  (London:  Hudson*  s  Bay 
Company,  1931)  9  P°  18.  ^ 
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West  for  more  than  a  century. 

As  long  as  the  Company* s  posts  rimmed  Hudson’s  Bay, 

these  provisions  proved  adequate 0  But  in  1 774  the  Company 

built  Cumberland  House  in  the  lower  Saskatchewan  valley, 

thus  challenging  the  pedlars  from  Montreal.  And  a  bitter, 

violent,  and  intensely  competitive  trade  war  followed. 

This  rivalry  created  problems  too  great  for  the  existing 

2 

system  to  solve  because  it  had  jurisdiction  over  Company 
employees  only.  As  a  result,  Canadian  traders  were  seldom 
punished  for  their  misdeeds.  This  problem  became  even  more 
acute  when  offences  were  committed  which  involved  Canadians 
only.  In  an  effort  to  fill  this  vacuum,  the  courts  of 
Lower  Canada  attempted  to  judge  an  offence  involving  a 
Canadian  in  1802,  but  the  attempt  failed,-^  further  illu¬ 
strating  that  the  North-West  needed  additional  measures 
for  the  administration  of  justice. 

To  meet  this  need,  the  Parliament  of  Great  Britain 

4 

passed  the  Canada  Jurisdiction  Act  in  1803»  Under  its 
authority,  all  crimes  committed  in  Rupert’s  Land  or  the 


^Horace  Harvey,  "The  Early  Administration  of  Jus¬ 
tice  in  the  North  West,"  Alberta  Law  Quarterly.  I  (Novem¬ 
ber,  193*0 »  P°  2,  and  Roy  St.  George  Stubbs,  "Adam  Thom," 
Manitoba  Law  School  Journal.  I  (1963)>  p.  122. 

-^For  a  detailed  account  of  this  case  see  A.  S. 
Morton,  A  History  of  the  Canadian  West  to  1870-71;  Being 
a  History  of  Rupert’s  Land  (the  Hudson’ s  Bay  Company* s 
Territory)  and,  the  North-West  Territory  (including  the 
Pacific  Slope)  (London:  Thomas  Nelson  and  Sons  Ltd., n.d. ) , 
pp.  513-14. 

V3  Geo.  Ill  (Gt.  B. ) ,  c.  138. 
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Indian  Territories  were  to  be  tried  and  punished  as  if 
they  had  been  committed  in  Upper  or  Lower  Canada;  these 
trials  were  to  be  held  in  either  of  the  two  colonies, 
whichever  was  more  convenient.  Such  justices  of  the 
peace  as  the  Governor  of  Lower  Canada  appointed  could 
hear  offences  and  imprison  wrongdoers  before  sending  them 
to  Lower  Canada  for  trial.  In  addition,  anyone  else  could 
apprehend  an  offender  and  either  bring  him  before  a  justice 
or  convey  him  to  Lower  Canada. 

This  Act  solved  one  major  problem  because,  after  it 
was  passed,  all  inhabitants  of  the  North-West  were  subject 
to  the  jurisdiction  of  a  court.  Yet  one  question  remained 
unanswered:  which  court?  Unfortunately,  while  the  Act 
gave  the  Lower  Canadian  courts  jurisdiction  in  the  North- 
West,  it  failed  to  clarify  their  position  vis-a-vis  the 
Company’s  provisions.  Before  founding  his  colony,  Lord 
Selkirk  investigated  this  question,  and  the  lawyers  whom 
he  consulted  declared  that  the  Canada  Jurisdiction  Act  did 
not  give  Canadian  courts  any  authority  in  Hudson’s  Bay  Com 
pany  territory Notwithstanding  these  opinions,  the  Can¬ 
adian  judiciary  not  only  claimed  this  privilege,  but  they 
exercised  it,  too/  As  a  result,  the  Canada  Jurisdiction 
Act  produced  conflicting  jurisdictional  claims. 

^Morton,  op.  clt.,  p.  538* 

^One  of  these  cases  is  discussed  by  Morton.  ( Ibid. 
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The  Act  created  an  additional  problem  because  the 

broad  powers  of  arrest  and  conveyance  which  it  provided 

were  easily  abused P  As  a  result,  it  became  the  tool  of 

the  North-West  Company  employees  who,  relatively  immune 

to  the  Hudson* s  Bay  Company’s  system,  used  it  to  disrupt 

7 

their  opponents*  business.  Because  of  these  two  weak¬ 
nesses,  the  Canada  Jurisdiction  Act  created  new  problems 
to  replace  the  one  which  it  solved.  Judicial  administra¬ 
tion  in  the  North-West  remained  impotent. 

This  condition  the  Imperial  Government  tried  to 
cure  in  1821 ,  It  passed  an  act  which  reinforced  the 
judicial  provisions  of  1803  and  allowed  a  licence  to  be 
granted  for  trade  in  the  unchartered  lands  of  the  NOrth- 

CS 

West,  This  second  act  differed  from  the  first  because 
its  judicial  clauses  gave  the  courts  of  Upper  Canada  civil 
as  well  as  criminal  jurisdiction  in  the  North-West,  It 
allowed  them  to  hear  all  cases  as  if  they  had  originated 
in  Upper  Canada,  although  actions  involving  land  were  to 
be  decided  on  the  basis  of  English,  rather  than  Upper 
Canadian  Law.  In  addition  the  Imperial  Government  was 


?D0  Colwyn  Williams,  "The  Dawn  of  Law  on  the  Prai¬ 
ries,"  Saskatchewan  Bar  Review,  XXVII  (December,  1962),  p. 
128 .  Morton,  op0  clt„.  pp.  515,  567,  569-71,  584,  607-09. 
On  these  pages  Morton  describes  examples  of  these  abuses. 

&  2  Geo.  IV  (Gt,  Bo),  c,  66.  It  was  entitled 
"An  Act  for  regulating  the  Pur  Trade,  and  establishing  a 
Criminal  and  Civil  Jurisdiction  within  certain  parts  of 
North  America." 
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empowered  to  appoint  justices  of  the  peace  who  could  pre¬ 
side  at  courts  of  record  to  be  constituted  in  the  North- 
West  by  the  Privy  Council,,  With  reference  to  criminal 
jurisdiction,  the  Canada  Jurisdiction  Act  was  extended 
to  the  Hudson* s  Bay  Company’s  territory,  provided,  however, 
that  its  chartered  rights  remained  intact.  Thus  this  Act 
avoided  the  question  of  conflicting  jurisdictions  which 
the  Act  of  1803  had  raised. 

But  this  jurisdictional  conflict  did  not  go  un¬ 
resolved.  The  Act  of  1821  permitted  a  licence  to  be  issued, 
granting  exclusive  trading  rights  in  the  unchartered  lands 
of  the  North-West.  In  return,  the  licencee  was  required 
to  post  a  bond  guaranteeing  the  execution  of  civil  and 
criminal  processes  within  both  licenced  and  chartered  ter¬ 
ritories.^  This  security  also  insured  that  a  Company  em¬ 
ployee  who  was  charged  with  a  criminal  offence  would  be 
produced  for  trial.  (When  the  licence  was  granted  later  in 
1821,  it  placed  the  value  of  the  required  bond  at  £.5000®)^ 
Although  both  Company  and  Canadian  courts  thus  retained 
their  judicial  responsibilities,  in  the  end  the  Company 
administered  justice  throughout  its  trading  area  because 


^This  clause  implied  that  the  Hudson’s  Bay  Company 
was  to  receive  the  licence. 

•*-°Report  of  the  Select  Committee  on  the  Hudson’s 
Bay  Company;  together  with  the  Proceedings  of  the  Commit¬ 
tee.  Minutes  of  Evidence,  Appendix,  and  Index  (l857)« 
Appendix  11,  Note  11  (enclosure),  p.  426,  hereinafter  cited 
as  Report  of  the  Select  Committee. 
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the  courts  which  the  Act  of  1821  authorized  were  never 
established.^  And  therefore  the  jurisdictional  dispute 
was  settled. 

When  Lord  Selkirk  founded  his  colony  on  the  Red 
River,  the  Hudson’s  Bay  Company  provided  a  judicial  system 
for  it.  Because  the  settlement  did  not  become  part  of 
the  North-West  Territories  in  1870,  a  discussion  of  this 
system  and  the  details  of  its  growth  are  beyond  the  scope 
of  this  study o  We  should  note,  however,  that  the  Company 
first  established  a  civil  jurisdiction  in  1815j  and  that 
the  Governor  of  the  colony,  accompanied  by  one  or  more  of 

1  2 

his  councillors,  initially  performed  all  judicial  duties. 

As  the  community  grew,  the  Company  appointed  justices  of 
the  peace,  designated  judicial  districts,  and  defined  the 
magisterial  role  of  the  Governor  and  Council.  The  justices 
heard  petty  offences  while  the  General  Quarterly  Court  of 
Assiniboia  (as  the  Governor’s  court  was  later  called)  adju¬ 
dicated  the  more  serious  ones. 

Growing  settlement  in  the  North-West  soon  demanded 


E.  Rich,  The  History  of  the  Hudson’s  Bay  Com¬ 
pany.  1670°1870  (2  volSoj  London;  The  Hudson’s  Bay  Record 
Society,  1958-59 ) ,  II ,  p»  404.  The  preamble  to  22  &  23  Viet. 
(Gt0  Bo),  Co  26  states  that  no  Courts  of  Record  had  been  es¬ 
tablished  as  provided  by  1  &  2  Geo.  IV  (Gt.  B„),  c„  66. 

Ho  Oliver  (ed.),  The  Canadian  North-West,  Its 
Early  Development  and  Legislative  Records  (2  vols.;  Publl- 
cations  of  the  Canadian  Archives,  No.  9;  Ottawa;  Govern¬ 
ment  Printing  Bureau,  1914-15),  I,  p.  86ff. 
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the  appointment  of  a  permanent  legal  officer;  as  a  result, 

in  I839  the  first  Recorder  of  Rupert’s  Land  was  named.  The 

first  appointee  was  Adam  Thom,  a  Lower  Canadian  lawyer  who 

had  helped  to  prepare  the  Durham  Report He  became  the 

first  officer  with  legal  training  to  administer  justice  in 

the  North-West o  The  Recorder  was  to  act  in  the  Red  River 

settlement  and  throughout  the  remainder  of  the  Company’s 

trading  domain."^  One  of  his  main  duties  was  to  sit  with 

the  General  Quarterly  Court  of  Assiniboia,  but  it  is  not 

known  if  he  presided  over  the  sessions  or  if  he  merely  sat 

1  6 

as  a  councillor  and  legal  adviser.  Whether  or  not  he  was 


-^Stubbs,  op0  cita.  p.  126. 

l^Thom  retained  the  Recordership  until  I85O.  His 
successor,  Fo  Go  Johnson,  was  appointed  in  1854  and  held 
office  until  I8580  Judge  John  Black  was  the  only  other  Re¬ 
corder  during  the  Company  period.  His  appointment  lasted 
from  1862  to  1870. 

1 6 

^Oliver,  op.  cit.,  I,  p»  87® 

•^Stubbs  (op0  cit.,  p»  124)  and  Lewis  H.  Thomas  (The 
Struggle  for  Responsible  Government  in  the  North-West  Terri¬ 

tories.  1870-97  (Toronto?  University  of  Toronto  Press,  1956 ) , 
p.  50nJ  support  the  thesis  that  the  Recorder  presided  at  the 
sessions  of  the  court.  But  Col.  J.  F.  Crofton  stated  that 
the  Recorder  was  only  one  of  the  councillors.  (Report  of  the 
Select  Committee,  p.  171 «  )  Although  Crofton  was  not  regarded 
as  a  reliable  witness,  he  had  attended  a  session  of  the  Court. 
His  opinions  were  based  upon  the  seating  arrangements  made 
for  its  members.  According  to  W.  S.  Holdsworth,  the  office 
of  Recorder  was  created  in  I835  by  the  Municipal  Corporations 
Act  (5  &  6  William,  c.  76).  It  was  primarily  intended  to 
allow  some  of  the  more  Important  English  boroughs  to  obtain 
a  separate  court  of  quarter  sessions,  presided  over  by  a  paid 
lawyer.  The  Recorder  was  appointed  by  the  Crown  from  among 
the  barristers  of  five  years  standing;  he  was  the  only  jucige 
of  the  court.  (W.  S.  Holdsworth,  A  History  of  English  Law, 

(15  vols.;  5th  ed.;  London;  Methuen  and  Co.  LtdT,  1931 )»  I* 
p.  145.) 
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the  court* s  titular  chairman,  however,  he  did  control  its 

1 7 

proceedings  because  of  his  superior  legal  knowledge. 

In  1859  the  Imperial  Parliament  passed  one  more 
statute  to  regulate  the  administration  of  justice  in  the 
North-West,  because  the  Company’s  licence  to  trade  in  un¬ 
chartered  land  (granted  in  1821  and  renewed  in  I838)  had 
expired,  leaving  part  of  its  trading  territory  without  a 
judicial  system 0  This  Act  applied  only  to  that  part  of 
the  North-West  which  did  not  belong  to  the  Company,  and 

provided  justices  of  the  peace  with  broad  powers  for  the 
18 

area.'  In  addition,  it  allowed  offenders  to  be  sent 

either  to  Upper  Canada  or  to  British  Columbia  for  trial. 

This  was  Britain’s  last  attempt  to  establish  judicial 

machinery  in  the  North-West. 

Thus  the  Company  provided  for  the  administration  of 

justice  throughout  its  trading  empire.  The  system  created 

by  the  Charter  and  supplemented  by  the  Recorder  at  Fort 

Garry  met  the  judicial  needs  of  the  North-West  almost 

until  the  transfer  occurred.  During  the  Company’s  regime, 

19 

Its  factors  acted  as  justices.  In  the  period  before 


17 

‘  'Horace  Harvey,  "Some  Further  Notes  on  the  Early 
Administration  of  Justice  in  the  North  West,"  Alberta  Law 
Quarterly ,  I(n.d.),  p.  175»  Oliver  called  him  "the  active 
head  of  legal  affairs."  (op,  cit,,  I,  p.  8?,) 


1822  &  23  Viet,  (Gt,  B.),  c.  26, 
‘^Oliver,  op,  cit.,  II,  p.  99 7n. 
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1803s  the  few  cases  which  arose  were  heard  in  England*20 
After  182X5,  when  the  question  of  the  jurisdictional  con¬ 
flict  had  been  answered,  most  cases  were  heard  either  at 
Norway  House  or  in  the  Red  River  settlement,  although  one 
or  two  were  transferred  to  the  Canadas*21  But  the  Company 
did  not  administer  justice  uniformly,  one  reason  being 
that  its  dominant  interests  were  commercial,  rather  than 

pp 

administrative*  Also  the  Company* s  jurisdiction  ex¬ 
tended  only  to  its  own  employees  and  therefore  the  offences 
of  Indians  were  not  considered  unless  they  involved  the 
Company  or  one  of  its  servants *23  Often  the  natives  pun¬ 
ished  such  misdeeds  themselves,  although  the  Company*s 

Oil 

servants  retaliated  occasionally,  too* 

During  most  of  the  Company's  regime,  these  pro¬ 
visions  were  adequate2^  because  the  North-West  was  thinly 


20Harvey,  op*  cit0,  p*  1?1, 

91 

Simpson's  testimony,  Report  of  the  Select  Commit¬ 
tee,  pp0  59j  60,  66* 

pp 

Williams,  op*  cit*,  p*  126,  and  Charles  Morse, 

"The  Judicial  Systems  of  the  Prairie  Provinces,"  Canada  and 
its  Provinces,  a  History  of  the  Canadian  People  and  their 
Institutions  by  100  Associates,  ed*  Adam  Shortt  and  Arthur 
G *  Doughty ,  (23  vols*;  Toronto:  Glasgow,  Brook  and  Company, 
1914),  XX,  p*  369® 

2^Stubbs,  op*  cit*,  p*  122,  and  C*  C*  McCaul,  "Pre¬ 
cursors  of  the  Bench  and  Bar  in  the  Western  Provinces," 
Canadian  Bar  Review,  III  (January,  1925)>  p.  2 6* 

2^Simpson®s  testimony,  Report  of  the  Select  Commlt- 
tee,  p  *  6lo 

2-5lbid* ,  p0  328,  the  testimony  of  the  Rt*  Hon* 

Edward  Ellice,  M*  P* 
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?  6 

populated  and  few  serious  crimes  were  committed.  But 
in  the  years  just  prior  to  1870,  the  judicial  system  as 
it  existed  outside  the  Red  River  settlement  proved  unable 
to  combat  growing  lawlessness,  especially  among  the  In¬ 
dians.  This  problem  became  acute  after  1859  when  free 
traders  entered  the  territory,  causing  additional  unrest.* 2 * * * *'7 
Unfortunately,  by  1870  it  could  be  said  in  truth  that, 
except  in  the  District  of  Assiniboia,  Mthe  institutions 

of  law  and  order  as  understood  in  civilized  communities, 

28 

were  non-existent,"  throughout  the  North-West.  Such 
an  unsatisfactory  situation  required  improvement  at  the 
earliest  opportunity.  To  this  first  opportunity,  the 
transfer  of  Rupert’s  Land  and  the  North-Western  Territory 
to  Canada,  we  must  now  turn. 


2^Ibld. .  pp,  75  -  76.  In  testifying  before  the 
Select  Committee,  Simpson  stated  that,  during  his  thirty- 
seven  years  as  Governor  of  Rupert’s  Land  only  nineteen  major 
offences  (i0  e.  homicide)  had  occurred. 

2 ? Alexander  Begg,  History  of  the  North-West  (3 
vols.;  Toronto:  Hunter,  Rose,  and  Co.),  I,  p.  32?. 

William  Butler  noticed  this  influence  too.  (The  Great 

Lone  Land:  A  Tale  of  Travel  and  Adventure  in  the  North- 

West  of  America  (l7th  ed.:  Toronto:  The  Macmillan  Company 

of  Canada,  Ltd.,  1910),  p.  360.) 

2®George  F.  G.  Stanley,  The  Birth  of  Western 
Canada  (2nd  ed.;  Toronto:  University  of  Toronto  Press, 
I960),  p0  190. 
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CHAPTER  II 


FOUNDATIONS  LAID,  1870  -  ?6 


By  the  1860’s  many  Canadians  dreamt  of  uniting  all 
of  British  North  America  into  one  great  nation,  spanning 
the  continent.  As  a  result,  shortly  after  Confederation 
the  newly-formed  Dominion  began  negotiations  to  make  these 
hopes  a  reality.  Guided  by  section  146  of  the  B.  N.  A. 

Act,  Canada  ambitiously  petitioned  the  P&rl lament  of 
Great  Britain,  requesting  the  transfer  of  Rupert’s  Land 
ard  the  North-  Western  Territory.  But  as  the  British  and  Can¬ 
adian  governments  could  not  agree  upon  the  terms  of  trans¬ 
fer,  the  proposed  union  was  temporarily  blocked.  To  clarify 
these  terms,  the  Imperial  Government  passed  the  Rupert’s 
Land  Act  in  1868.^  This  Act  also  authorized  the  Canadian 
Parliament  to  establish  judicial  institutions  in  the 
newly-admitted  territories,  provided  that  until  this  were 
done,  the  powers  of  existing  courts  and  officers  would  con¬ 
tinue  . 

In  the  following  year,  the  Canadian  government  pre- 


131  &  32  Viet.  (Gt.  B.),  c.  105. 
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pared  to  receive  this  immense  land  and  passed  an  act  for 

"the  temporary  Government  of  Rupert® s  Land  and  the  North- 

Western  Territory  when  united  with  Canada" 02  It  stated? 

It  shall  be  lawful  for  the  Governor 
.  .  o  to  authorize  and  empower  such 
Officer  as  he  may  from  time  to  time 
appoint  as  Lieutenant-Governor  of 
the  North-West  Territories ,  to  make 
provision  for  the  administration  of 
justice  therein,  and  generally  to 
make,  ordain  and  establish  all  such 
Laws,  Institutions  and  Ordinances 
as  may  be  necessary  for  the  Peace, 

Order  and  good  Government  of  Her 
Majesty’s  subjects  and  others  there¬ 
in  o  o  o  o  ^ 

In  addition,  the  Act  stipulated  that  the  laws  of  Rupert’s 
Land  which  existed  at  the  time  of  the  transfer  were  to 
prevail  until  altered  by  the  Canadian  Parliament  or  the 
Lieutenant-Governor,  and  that  all  public  officers  were 
also  to  retain  their  positions  until  otherwise  ordered . 
The  Act  was  to  remain  in  force  only  until  the  end  of  the 
following  session  of  Parliament  because  it  was  a  provis¬ 
ional  measure,  merely  intended  to  prevent  a  lapse  of 


232  &  33  Victo,  c o  3° 

•^Ibido ,  So  20  Lieutenant-Governor  Archibald 
later  found  this  section  confusing  because  it  did  not 
state  clearly  if  the  Governor  General  was  to  administer 
justice  and  make  laws  or  if  he  was  to  authorize  the 
Lieutenant-Governor  to  perform  these  duties 0  Archibald 
construed  that  the  latter  was  the  correct  interpretationc 
(Archibald  to  the  Secretary  of  State  for  the  Provinces, 
November  22,  1870,  in  E0  Ho  Oliver  (ed0).  The  Canadian 
North-West,  its  Early  Development  and  Legislative  Re- “ 
cords  (2  vols.s  Publications  of  the  Canadian  Archives, 
No,  9;  Ottawa?  Government  Printing  Bureau,  1914  -  15)? 
II,  p.  983c) 
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authority  while  allowing  the  government  time  to  inves- 

4 

tigate  its  new  acquisition.. 

Although  the  Red  River  uprising  further  delayed  the 
transfer,  this  interruption  was  brief, and  therefore  on 
July  15,  1870,  it  occurred .  A  small  corner  of  this  vast¬ 
ness  became  the  Province  of  Manitoba  and  the  remainder, 
the  North-West  Territories »  To  administer  these  new 
possessions,  the  federal  government  appointed  a  Lieutenant- 
Governor  for  the  Province  who  became  the  Lieutenant-Governor 
of  the  Territories  as  well,^  Although  Manitoba  was  given 
provincial  status  at  this  time,  no  further  change  was  made 
in  the  administrative  structure  of  the  North-West  Territ¬ 
ories  o  Apparently  the  Macdonald  administration  had  made  no 
final  decision  on  this  matter  because  the  Temporary  Govern¬ 
ment  Act  of  1869  was  extended  until  the  end  of  the  1871 
parliamentary  session. ^  (In  1871,  Parliament  passed 
another  act  which  repeated  the  terms  enacted  in  I869  by 
the  Temporary  Government  Act,  and  extended  in  1870  by  the 

4 

Lewis  Ho  Thomas,  The  Struggle  for  Responsible  Govern¬ 
ment  in  the  North-West  Territories!  1870  -  97  (Toronto:  " 
University  of  Toronto  Press,  1958),  p.  14. 

^During  the  uprising,  Riel  and  the  Provisional 
Government  established  a  judicial  system  in  the  District 
of  Assiniboia  which  was  similar  to  the  one  which  existed 
during  the  Company’s  regime.  But  as  its  influence  did 
not  extend  past  the  boundaries  of  the  settlement,  it 
need  not  be  considered  in  this  study. 

633  Viet,  c o  3,  s.  35 o 

7 

Ibid. ,  So  380 
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0 

Manitoba  Act.  The  sole  difference  between  this  new  act 
and  its  predecessors  was  that  its  duration  was  not  limited. 
Obviously  the  government  did  not  consider  that  the  Terri¬ 
tories*  need  for  administrative  institutions  was  very 
pressing.)  As  a  result,  the  Hudson’s  Bay  Company’s  courts 
and  their  officers  were  intended  to  continue  to  exercise 
their  authority  until  ordered  otherwise. 

Soon  after  the  transfer,  the  government  renovated 
this  hand-me-down  judicial  system.  As  allowed  by  the 
Temporary  Government  Act,  an  Order  in  Council  empowered 
the  Lieutenant-Governor  to  provide  for  the  administration 

of  justice  in  the  North-West,  and  to  appoint  justices  of 

9 

the  peace  for  the  same.  Also  he  was  authorized  to  appoint 
Judge  Fo  Go  Johnson  as  Recorder  of  that  part  of  the  North- 
West  which  was, formerly  chartered  territory.'*'0  During  his 
period  in  office  Lieutenant-Governor  Adams  G.  Archibald 


0 

34  Victo,  Co  160  The  Temporary  Government  Act  and 
the  Manitoba  Act  were  validated  by  a  British  statute  in  1870 
when  their  sufficiency  was  questioned.  (34  Viet.  (Gt.  B.), 

Co  28 o ) 

9 Order  in  Council,  September  13,  1870,  C .S.P.  1871, 

nOo  20,  p.  26. 

■*"°0rder  in  Council,  August  20,  1870,  C . S „ P ,  1871,  no. 

20,  p.  25 o  Johnson  became  the  Recorder  rather  than  a  judge 
because  the  basic  fabric  of  the  Company’s  judicial  system  re¬ 
mained  intact.  The  Order  in  Council  which  authorized  his 
appointment  also  allowed  him  to  be  named  Recorder  of  Manitoba, 
both  positions  to  be  held  temporarily.  Johnson  probably  re¬ 
mained  Recorder  of  Manitoba  until  Alexander  Morris  was  named 
Chief  Justice  of  the  Court  of  Queen’s  Bench  of  Manitoba  in 
1872;  then,  most  likely,  Johnson  returned  East.  When  he  did 
so  he  left  vacant  the  office  of  Recorder  of  the  North-West 
Territories.  It  remained  unoccupied  until  the  Temporary  Govern¬ 
ment  Act  was  revoked  in  1875 » 
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did  little  to  exercise  these  powers  but  appoint  Johnson 

11 

and  name  six  justices 0  It  would  have  been  useless  to  do 
more  until  a  territorial  police  force  was  established  to 
enforce  the  rule  of  law0 

Meanwhile ,  the  government  began  to  investigate  its 
new  possession,  seeking  information  to  guide  its  future 
legislative  efforts,,  It  took  an  interest  in  the  adminis¬ 
tration  and  enforcement  of  law  on  the  prairies,  especially 
because  rumours  of  western  debauchery  and  bloodshed  had 
drifted  east  to  Ottawa .  And  unfortunately  these  rumours 
were  all  too  true®  In  the  I860*s  and  early  I8?0*s,  the 
rapid  settlement  of  the  American  West,  the  vanishing  of 
game,  and  the  legacy  of  the  Red  River  disturbances  all 

12 

worked  to  create  an  unsettled  atmosphere  among  the  Indians. 
Even  more  damaging  was  the  whiskey  trade  because  it  de¬ 
moralized  the  natives  and  left  them  destitute  as  well. 
Prompted  by  such  rumours  and  the  need  for  information 
on  which  to  base  future  legislation  federal  officials 
authorized  inquiries  into  the  state  of  law,  order,  and 


It  Is  not  known  whether  or  not  Johnson,  the  six 
appointees,  and  those  justices  of  the  peace  who  retained 
their  offices  after  the  transfer  ever  performed  judicial 
duties  between  the  years  1870  and  1873® 

^•2Sir  Edmund  Head  to  Sir  F.  Rodgers,  July  17>  1867» 
and  again  on  August  30,  1867,  C0S.P.  1867  -  68,  no.  19, 
pp.  14,  16 |  also  sees  Thomas,  op.  clt.,  pp.  45  -6; 

George  F.  Ge  Stanley,  The  Birth  of  Western  Canada  (2nd  ed.; 

Toronto:  University  of  Toronto  Press,  I960),  pp.  198  -  200; 
and  Sir  William  Francis  Butler,  The  Great  Lone  Land,  a  Tale 
of  Travel  and  Adventure  in  the  North-West  of  America  (17th 
ed.;  The  Macmillan  Co.  of  Canada,  Ltd.  1910),  p.  360 . 
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justice  in  the  North-West  Territories,, 

Upon  his  appointment  as  the  first  Lieutenant-Gov¬ 
ernor  of  the  Territories,  Archibald  received  instructions 
which  required  him  to  investigate  and  report  on  the  laws 
which  were  in  force  in  the  North-West,  the  method  of  judicial 
administration,  the  organization  of  existing  courts,  the 
number  of  justices  of  the  peace,  and  the  mode  of  their 

appointment,  and  the  arrangements  made  for  policing  the 
1 1 

Territories o  In  addition,  a  special  commissioner,  Judge 
F.  Go  Johnson  was  appointed  to  carry  out  a  parallel  in- 

14 

vestigation  and  prepare  a  similar  report  on  his  findings. 

He  was  given  the  additional  task  of  suggesting  amendments 
to  improve  the  administration  of  civil  and  criminal  justice 
in  Canada® s  new  acquisition. 

As  one  of  his  first  administrative  acts,  Lieutenant- 
Governor  Archibald  appointed  Lieutenant  William  F.  Butler 


A.  Meredith  to  Adams  G.  Archibald,  August  4, 
18?0,  CoSoPo  1871,  no.  20,  p0  8. 

■^Archibald  and  Johnson  were  given  identical  in¬ 
structions,  except  that  Johnson  was  assigned  additional 
duties.  These  instructions  were  the  same  as  those  given 
to  William  McDougall  before  he  started  his  ill-fated  trek 
westward  in  1869.  But  this  statement  should  be  amplified 
by  the  observation  that,  when  McDougall  received  his  in¬ 
structions,  the  Province  of  Manitoba  did  not  exist,  and 
therefore  he  was  to  prepare  a  single  report  for  all  of  the 
newly-acquired  territory.  When  Archibald  and  Johnson  were 
commissioned,  however,  Manitoba  had  been  formed  and  there¬ 
fore  they  were  each  instructed  to  prepare  two  reports,  one 
for  the  Province  and  one  for  the  Territories.  Unfortunately, 
if  either  of  the  reports  on  the  Territories  was  ever  pre¬ 
pared,  neither  was  published,  and  as  a  result,  any  obser¬ 
vations  made  by  Archibald  and.  Johnson  are  unknown. 
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to  Investigate  and  report  on  affairs  in  the  Saskatchewan 
valley,  at  that  time  the  most  settled  part  of  the  North- 
West  Territories o  Butler  was  to  recommend  measures  for 
the  maintenance  of  law  and  order  Upon  returning  from 
Rocky  Mountain  House,  he  reported  that,  although  the 
country  through  which  he  had  travelled  was  not  in  a  state 
of  anarchy,  serious  crimes  had  gone  unpunished,  and  no 
existing  institutions  enforced  the  rule  of  law.-1*^  In 
addition  he  observed  a  growing  feeling  of  unrest  among 
the  natives  and  stated  that  settlement  would  remain  im¬ 
possible  until  this  threat  to  life  and  property  were  re- 
movedo1*7  Butler  suggested  that  a  force  of  100  to  150 

men,  one-third  of  them  mounted,  should  police  the  upper 

18 

Saskatchewan o  Also  he  recommended  the  appointment  of 

a  resident  civil  magistrate  to  tour  the  Saskatchewan 

valley,  holding  semi-annual  courts. 

While  inspecting  the  militia  in  Manitoba  and  British 

19 

Columbia;  Col.  Patrick  Robert son- Ross'  also  journeyed  up 
the  Saskatchewan  valley  and  reported  the  same  absence  of 


"^Butler,  op.  cit.,  pp„  353-5^» 

l6Ibido ,  pp0  357.  366. 

^Ibido ,  p.  3660 

•LOIbido,  ppo  378-79 « 

this  time  (1872),  Col.  Robertson-Ross  was  the 
Commanding  Officer  and  Adjutant-General  of  the  Canadian 
Militia. 
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legal  authority  that  Butler  had  observed,  with  the  same 

20 

results,  viZo  crimes  had  gone  unpunished.,  Also  he  noted 
that  the  whiskey  trade  had  demoralized  the  natives  to  the 
extent  that,  in  1871,  eighty-eight  Blackfeet  were  murdered 
in  drunken  brawls G  Like  Butler,  Robert son- Ross  recognized 
the  need  for  an  armed  force  in  the  Territories,  and  he 
generously  recommended  a  military  detachment  of  500  mounted 
riflemen.,  He  also  suggested  that  a  stipendiary  magi¬ 
strate  be  stationed  at  Ft.  Edmonton. 

Although  the  territorial  population  was  small  and 
scattered  in  these  early  years,  it  was  large  enough  to 
voice  discontent  with  the  legal  institutions  which  existed 
in  the  North-West,  and  during  Archibald’s  term  as  Lieu¬ 
tenant-Governor  it  did.  Residents  of  some  of  the  more 
settled  areas,  notably  Victoria,  White  Fish  Lake,  and 
Carleton,  petitioned  him  requesting  the  appointment  of 
suitable  magistrates  and  a  force  to  support  their  authority. 

A  western  traveller  at  this  time  reported  this  sentiment 

23 

to  be  widespread o 


20 

Report  on  the  State  of  the  Militia  of  the  Dominion 
of  Canada  for  the  year  1872,  Adjutant-General’s  Report, 

C0S0P0  1873,  nOo  9,  P»  cxxii-cxxiii. 

21 

Ibid. ,  p.  cxxiv. 

22 

Copies  of  these  petitions  may  be  found  in  the  Arch¬ 
ibald  Papers,  files  no.  170,  171,  and  5^2,  P.A.M  In  addition 
one  was  published  in  The  Manitoban  (Winnipeg),  March  25*  1871. 

^Ibldo ,  November  25,  1871. 
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Nor  was  Lieutenant-Governor  Archibald  insensitive 

to  the  judicial  needs  of  the  Territories.  As  did  other 

observers  before  him,  he  noted  the  current  of  uneasiness 

which  ran  through  the  western  tribes,  and  he  recognized 

the  threat  implicit  in  the  presence  of  American  traders 

24 

on  the  Bow  River.  Shortly  before  he  resigned,  he 
recommended  that  a  judge  travel  from  Ft.  Garry  to  Ft. 
Edmonton  once  a  year,  stopping  at  settlements  along  the 
way  to  hear  cases.  To  support  this  judge  and  enforce  the 
law,  Archibald  suggested  that  a  troop  of  150  men  be 
stationed  at  centres  throughout  the  Territories.  Most 
likely  his  opinions  were  based  on  the  recommendations  of 
Butler  and  the  petitions  which  he  received. 

The  record  of  the  Macdonald  administration  during 
these  first  two  years  after  the  transfer  is  no  monument 
to  thoughtful,  intelligent,  far-sighted  government.  In 
the  field  of  judicial  administration,  federal  officials 
merely  continued  the  jurisdiction  of  an  inadequate  legal 
system.  Lieutenant-Governor  Archibald  appointed  a  hand¬ 
ful  of  judicial  officers,  but  more  than  a  few  justices  of 
the  peace  were  required  to  make  the  effective  administration 
of  justice  on  the  prairies  a  reality.  Even  in  1871  it 
was  quite  obvious  that  the  Territories  needed  one  or  two 
magistrates  with  greater  powers  than  justices  enjoyed,  and 

Archibald  to  Joseph  Howe,  March  6,  1872,  Archibald 
Papers,  Dispatch  Book  no.  3,  Dispatch  no.  38,  P.  A.  M. 
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an  efficient*  flexible  police  force  to  uphold  their  auth¬ 
ority,  The  government  should  have  provided  these  insti¬ 
tutions  immediately  after  the  transfer*  but  it  was  slow  to 
heed  the  advice  of  western  observers,  and  as  a  result,  the 
North-West  went  without  for  some  time,  Unfortunately, 
this  delay  probably  contributed  to  the  seriousness  of  the 
Cyprus  Hills  Massacre  in  1873°2 * * * * * *^ 


Spurred  by  stormy  protest  which  followed  the  Massa¬ 
cre,  the  Macdonald  administration  hastily  passed  a  bill  to 
provide  the  judges  and  police  which  the  Territories  needed 
so  badly o  Entitled  "An  Act  respecting  the  Administration 
of  Justice  and  for  the  establishment  of  a  Police  Force  in 
the  North-West  Territories",  D  it  is  best  known  as  the 
statute  which  constituted  the  legendary  Mounted  Police • 

Also  it  created  a  new  judicial  office  in  the  North-West, 
that  of  stipendiary  magistrate,  and  then  defined  its  powers 


2^Thomas,  op,  cit0,  pp,  51  -  52 o  The  story  of  the 
Massacre  is  related  by  Paul  F0  Sharp  in  Whoop-Up  Country 

(Minneapolis?  University  of  Minnesota  Press,  1955)*  PP° 

55  -  77 o  That  such  an  atrocity  could  happen  is  further 
proof  that  the  North-West  lacked  an  effective  legal  auth¬ 
ority  o  The  Massacre  had  interesting  repercussions  in 
addition  to  the  one  discussed  above »  By  a  curious  twist, 

the  rumour  that  the  murderers  had  been  given  severe  sen¬ 

tences  became  a  tradition  in  the  West,  in  spite  of  the  fact 

that  not  one  person  was  ever  convicted  for  taking  part  in 

the  event .  This  tradition  proved  to  the  natives  that  the 
Queen9 s  justice  was  impartial .  (Ibid0 »  p,  77* ) 

2636  Victo,  c0  35o 
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and  responsibilities*  This  Act  was  the  first  significant 
document  in  the  judicial  history  of  the  Canadian  North-West 
for  it  provided  institutions  which  could  effectively  bring 
law  and  order  to  the  prairies.  And  these  provisions  domin¬ 
ated  law  enforcement  and  the  administration  of  justice 
until  the  Supreme  Court  of  the  North-West  Territories  was 
formed  in  1887. 

As  mentioned  above,  this  Act  introduced  the  office 
of  stipendiary  magistrate  to  the  North-West.  One  or  more 
appointees,  chosen  by  the  Governor-General,  were  to  hold 
office  "during  pleasure"  while  residing  at  locations  desig¬ 
nated  by  the  government.  They  were  to  be  paid  a  maximum 
annual  salary  of  $3,000  as  well  as  their  travelling  ex¬ 
penses.  In  addition  to  exercising  the  functions  of  one 
or  two  justices  of  the  peace  as  defined  by  the  laws  in 
force  in  the  Territories,  the  magistrates  were  given 
summary  jurisdiction  over  cases  of  petty  larceny  and 

assault,  and  were  authorized  to  impose  a  maximum  punish- 

27 

ment  of  two  years  imprisonment  and/or  a  fine. 

To  consider  more  serious  offences,  this  Act 
assigned  Jurisdiction  to  the  Court  of  Queen's  Bench  of 


27 

These  petty  cases  included:  larceny  of  less 
than  $100,  attempted  larceny,  aggravated  assault,  assault 
on  females  and  children  without  intent  to  rape,  and 
assault  on  a  magistrate,  a  policeman,  or  other  law 
officer.  In  imposing  punishment,  the  magistrate  could 
specify  that  the  sentence  be  served  with  hard  labour  or 
with  solitary  confinement  or  both.  (36  Viet.,  c.  35> 

S.  3) 
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28 

Manitoba o  Any  judge  of  this  court  could  summarily  de¬ 
termine  charges  which  involved  a  maximum  penalty  of  seven 

29 

years  imprisonment „  Also,  the  Manitoba  court  was  per¬ 
mitted  to  hear  all  offences  punishable  by  death  or  impri¬ 
sonment  in  a  penitentiary.  Any  justice  of  the  peace, 
stipendiary  magistrate  or  judge  of  the  Manitoba  Court  of 
Queen’s  Bench  could  commit  for  trial  those  charged  with 
serious  misdemeanors  and  send  them  to  Manitoba.  In  such 
instances,  although  the  Manitoba  laws  of  criminal  pro¬ 
cedure  governed  the  conduct  of  the  trial,  punishment  was 

30 

awarded  according  to  prevailing  territorial  law.  Sen¬ 
tences  were  to  be  served  in  the  Manitoba  penitentiary  or, 
for  lack  of  another  place,  in  the  custody  of  the  terri¬ 
torial  police  force.  Thus  the  Act  provided  the  North-West 
with  magistrates  to  hear  minor  offences  and  mature  courts 
to  hear  the  more  serious  ones.  On  paper,  at  least,  the 
Territories  now  enjoyed  the  use  of  a  well-developed  and 


2®The  Court  of  Queen's  Bench  of  Manitoba,  created 
by  a  provincial  statute  in  1871  (3^  Viet.,  c.  2),  was  organ 
ized  in  1872.  Sitting  alone,  the  judges  held  courts  of 
original  jurisdiction.  The  court,  sitting  in  banc,  exer¬ 
cised  appellate  jurisdiction. 

29 

^This  power  could  also  be  exercised  by  two  stipen¬ 
diary  magistrates  sitting  together. 

3°By  an  act  of  Parliament  in  1873>  much  of  existing 
Canadian  criminal  law  was  extended  to  the  Territories, 
Including  statutes  regarding  riots,  treason,  forgery, 
larceny,  offences  against  the  person,  injuries  to  property, 
perjury,  criminal  procedure,  and  duties  of  justices  of  the 
peace.  (36  Viet.,  c.  3^>  Schedule  A.) 
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fully  competent  judicial  system* 

As  was  previously  mentioned,  this  Act  also  auth¬ 
orized  the  formation  of  the  North-West  Mounted  Police; 
such  a  force  was  essential  if  the  Act’s  provisions  for 
the  administration  of  justice  were  to  have  any  binding 
effect.  Like  any  other  police  force,  its  first  duty  was 
law  enforcement,  but  it  was  given  judicial  duties  as  well. 
The  Commissioner  and  every  Superintendent  of  the  Mounted 
Police  became  justices  of  the  peace  ex  officio.  In  the 
following  year,  these  powers  were  broadened,  making  the 
Commissioner  a  stipendiary  magistrate  while  the  Assistant- 

Commissioner,  the  Inspectors,  and  any  others  approved  by 

31 

the  Governor  in  Council  were  to  be  justices. 

The  institutions  provided  by  the  Act  of  1873  sig¬ 
nificantly  shaped  the  development  of  the  Canadian  West. 
This  was  especially  true  of  the  North-West  Mounted  Police, 
for  when  they  marched  westward  in  the  summer  of  1874,  they 
quickly  rid  the  Territories  of  whiskey  traders  and  other 
lawless  elements.  To  the  force  must  go  the  credit  for 
bringing  law  and  order  to  the  North-West.  In  sending  the 
Mounted  Police  to  the.  prairies,  the  government  acted 
wisely,  even  if  late. 

Unfortunately,  the  same  immediate  success  did  not 


3^37  Viet.,  c.  22,  s.  15.  In  1879  the  Assistant 
Commissioner  was  also  made  a  stipendiary  magistrate.  (42 
Viet. ,  Co  26,  s.  8. ) 
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attend  the  Act’s  judicial  provisions,  and  one  of  the  main 
reasons  was  that,  despite  persistent  urgings,  the  govern¬ 
ment  failed  to  appoint  stipendiary  magistrates  until  January 
1,  18?6,  almost  three  years  after  the  office  had  been 
created*  At  first  they  were  not  commissioned  because  the 
Mounted  Police  did  not  march  west  until  mid-1874,  and  if  a 
magistrate  had  been  appointed  before  that  time,  the  absence 
of  any  force  to  uphold  his  decisions  would  have  won  nothing 
but  contempt  for  the  law  from  the  Indians. 32  Delay  in  this 
instance  was  excusable,  indeed,  perhaps  necessary.  But 
after  the  Mounted  Police  took  up  their  stations  in  the  West, 
the  resultant  increase  in  judicial  business  required  courts 
of  greater  competence  than  justices  of  the  peace  could  hold. 
Therefore,  there  was  a  greater  need  for  stipendiary  magis¬ 
trates  than  before.  The  government’s  professed  inability 
to  decide  on  effective  appointees-^  was  a  lame  excuse  in¬ 
deed  for  their  failure  to  fulfill  this  need. 

The  judicial  provisions  of  the  Act  of  1873  were 
also  inadequate  because  the  procedures  which  they  outlined 
were  both  expensive  and  cumbersome.  As  no  stipendiary 
magistrates  were  appointed,  and  as  the  Manitoba  Court  of 
Queen’s  Bench  was  responsible  for  hearing  serious  offences 
committed  in  the  Territories,  almost  all  cases  were  heard 
at  Ft.  Garry.  Lieutenant-Governor  Morris  anticipated  the 

32Annual  Report  of  the  Minister  of  the  Interior, 
C.S.P.  1875*  no.  8,  p.  4. 

-^Mackenzie  to  Morris,  confidential,  December  11, 
1874,  Morris  Papers,  K  139>  P*  A.  M. 
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consequences j  “In  a  country  of  such  vast  distances,  justice 

cannot  be  administered  except  at  enormous  public  cost  and 

great  private  inconvenience  if  all  criminals  are  to  be 

34 

brought  here  for  trial o"  The  few  early  trials  which  were 

held  under  this  Act  confirmed  the  Lieutenant-Governor® s 

fears .  The  North-West  Council  also  expressed  concern  for 

the  high  expenses,  fearing  that  they  might  circumvent  the 

33 

ends  of  justice Therefore,  both  Morris  and  the  Council 
made  suggestions  to  reduce  these  costs ,3^ 

The  Act  of  1873  was  unsatisfactory  in  other  re¬ 
spects,  too;  one  reason  was  that  it  failed  to  provide  for 
the  administration  of  civil  justice  in  the  Territories,, 
However,  because  of  the  small  population  of  the  North-West 
and  its  rather  primitive  social  state,  this  was  not  a  major 
defect o  Also  the  Act  provided  no  appeal  from  the  decisions 
of  justices  of  the  peace  and  stipendiary  magistrates;  again, 
this  was  not  a  serious  deficiency  because  few,  if  any,  law¬ 
yers  lived  in  the  North-West  at  this  time,  and  most  offenders 
were  not  sophisticated  enough  to  understand  or  use  such 
procedures  themselves 0  In  addition,  the  Act  provided  no 
sheriffs  or  coroners,  but  even  this  omission  was  not  too 

3^Morris  to  the  Minister  of  the  Interior,  November 
25,  1873,  CoSoPo  1877,  no.  121,  p0  24, 

^^Minutes  of  the  North  West  Council,  September  8, 
1873,  and  March  14,  1874,  The  minutes  of  the  first  North- 
West  Council  are  found  in  Oliver,  op,  cita,  pp,  900  -  1075° 
Hereinafter  they  shall  be  cited  by  the  date  of  the  minute . 

36 infra,  pp,  27-31,  33  -  3^ 
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serious  because  the  services  of  these  offices  were  not  in 
great  demand,  and  could  therefore  be  performed  by  another 
officer •  All  of  these  flaws  were  minor;  none  of  them 
caused  serious  hardship . 

The  most  unusual  clause  in  this  Act  was  the  one 
which  allowed  North-West  Mounted  Police  officers  to  per¬ 
form  the  duties  of  justices  of  the  peace.  Because  of  it, 
%he  police  could  arrest  an  offender,  act  as  his  prose¬ 
cutor,  sit  in  judgment  on  him,  and  then  become  his  jailer, 
thus  performing  all  the  functions  of  a  judicial  system. 

The  government  therefore  gave  the  Force  far  more  power 
than  police  agencies  usually  enjoy,  especially  as  the 
Mounted  Police  were  the  sole  legal  authority  in  much  of 
the  North-West . ^  Needless  to  say,  this  measure  was  con¬ 
trary  to  one  of  the  fundamental  traditions  of  British 
justice,  the  independence  of  the  judiciary.  Furthermore, 
it  could  easily  be  abused  by  all  but  the  most  high-minded 
officers.  As  events  later  proved,  however,  this  provision 
was  required  because  the  police  were  often  stationed  in  an 
area  where  no  other  candidates  for  appointment  were  avail¬ 
able.  Also,  in  many  instances  officers  of  the  law  were 
better  qualified  to  act  as  justices  of  the  peace  than 
the  other  residents  of  the  district.  Thus,  although  this 


3?This  influence  was  further  strengthened  because 
there  was  no  possibility  of  appeal  from  the  decision  of  any 
justice  of  the  peace,  including  those  who  were  police  officers. 
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measure  was  the  antithesis  of  accepted  judicial  practice, 
it  was  expedient,  if  not  necessary „ 


While  the  federal  government  thus  attempted  to  bring 
law  and  order  to  the  Territories,  the  North-West  Council 
took  an  interest  in  judicial  administration,  too0  Its 
role  was  defined  by  an  Order  in  Council  and  an  Act  of 
Parliament,  both  passed  in  1873 Together,  the  two  made 
the  Lieutenant-Governor  in  Council  responsible  for  regu¬ 
lating  the  administration  of  justice  In  the  North-West, 
empowering  them  to  pass  any  ordinances  which  did  not  affect 
subjects  beyond  the  jurisdiction  of  provincial  legislatures 
as  defined  by  the  B0  N0  Ao  Act  of  1867 •  Therefore,  on 
March  8,  1873s  when  the  newly  constituted  Council  met  for 
the  first  time,  it  was  told  by  Lieutenant-Governor  Morris 
that,  "means  must  be  devised  for  the  proper  administration 
of  Justice  *  o  o  and  the  vigorous  assertion  of  the  law  in 
all  cases  of  crime  and  disorder 0n^  With  these  words  in 
mind,  the  Councillors  passed  an  ordinance  which  empowered 
the  Lieutenant-Governor  in  Council  to  appoint  justices  of 
the  peace  and  coroners  for  the  Territories,  and  to  define 


Order  in  Council  of  February  12,  1873s  CoSqP0 
1876,  noo  70,  p0  2,  and  36  Vict0,  c0  340 

^Minutes  of  the  North-West  Council,  March  8,  1873® 
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kn 

the  geographical  limits  of  their  jurisdiction,.  The  pre¬ 
amble  to  the  ordinance  noted  that  the  measure  was  urgently 
required;  therefore  it  became  operational  immediately,^ 

and  under  its  authority,  Morris  promptly  appointed  five 
42 

justiceso 

But  federal  officials  ignored  this  bill  when  it  was 

sent  for  their  approval,  and  as  a  result,  during  the  Council’s 

next  session  in  September,  it  passed  a  resolution  requesting 

43 

that  the  ordinance  be  given  force  without  further  delay. 

In  reply,  the  government  agreed  that  the  Council  possessed 
sufficient  authority  to  pass  such  an  ordinance,  but  ex¬ 
pressed  the  feeling  that  the  measure  should  await  further 
44 

settlement.  Instead,  supplementary  commissions  were  to 
be  given  to  those  whom  Morris  had  already  appointed,  and  in 
the  future,  the  government  would  issue  commissions  to  those 
recommended  by  the  Council.^  Morris  was  understandably 


^°Ibld0,  March  10,  1873. 

41 

It  did  not  require  government  sanction  because 
the  Order  in  Council  of  February  12,  1873  stated  that  all 
ordinances  designated  urgent  needed  no  prior  approval  be¬ 
fore  coming  into  force. 

42 

Morris  to  the  Secretary  of  State,  March  22,  1873> 
C.S.P.  1877»  no.  121,  p»  7» 

^Minutes  of  the  North-West  Council,  September  4,  1873. 

/ 

^Order  in  Council,  October  13 *  1873>  Morris  Papers, 

LG  525,  P.  A.  M. 

^D.  Campbell,  (Deputy  Minister  of  Justice),  to  Morris, 
private,  October  28,  1873>  Morris  Papers,  K  72,  P.  A.  M. 
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annoyed  by  this  development;  he  felt  that  confusion  would 
surely  result  if  both  the  Council  and  the  federal  govern- 

46 

ment  possessed  and  exercised  these  powers  of  appointment. 
Further  private  correspondence  between  the  Lieutenant-Gover¬ 
nor  and  federal  officials  revealed  the  real  motive  for  re¬ 
taining  this  authority;  the  government  wished  to  insure 

that  the  French-speaking  population  of  the  North-West  was 

47 

adequately  represented  on  the  list  of  justices.  Although 

Morris  remained  dissatisfied  with  this  explanation,  feeling 

that  circumstances  might  demand  the  immediate  appointment 
48 

of  justices,  the  Macdonald  administration  did  nothing 

further  but  confirm  the  five  appointments  which  he  had  made 

49 

in  March  and  issue  thirty-one  additional  commissions. 


^Morris  to  Campbell,  private,  October  24,  1873 > 
Morris  Papers,  K  70,  P0  A.  M. 

^Campbell  to  Morris,  telegram,  October  28,  1873, 
Morris  Papers,  LB  5^3  j  and  Campbell  to  Morris,  private, 
October  28,  1873>  Morris  Papers,  K  72,  P»  A.  M.  Dr.  L. 

H.  Thomas  states  that  the  government  probably  retained 
the  power  to  appoint  justices  because  it  wished  to  control 
party  patronage  (op.  cita.  pp.  65  -  66) 0  This  seems  un¬ 
likely,  however,  because  a  justiceship  in  the  Territories 
would  be  a  poor  reward  for  a  party  faithful,  no  matter  how 
small  his  contribution. 

^Morris  to  the  Secretary  of  State,  October  28,  1873> 
Morris  Papers,  LB/G  93,  P.  A.  M. 

^9 Order  in  Council  December  23 j  1873*  C .  S .  P .  1876, 
no.  70,  p.  8.  Because  the  members  of  the  North-West  Coun¬ 
cil  were  ex  officio  justices  of  the  peace,  they  were  not 
commissioned  in  the  normal  fashion.  (  to  the 

Lieutenant-Governor  of  the  North-West  Territories,  Jan¬ 
uary  24,  1874,  Department  of  the  Interior,  Files  (microfilm), 
A.  So,  Regina.) 
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And  federal  officials  continued  to  appoint  justices  until 
the  North=West  Territories  Act  of  1875  became  operational. 

In  refusing  to  yield  this  authority,  the  government  exhibited 
needless  caution  if  not  heedless  neglect  for  the  best  inter¬ 
ests  of  the  Territories 0^° 

Further  examination  of  this  matter  raises  two  inter¬ 
esting  questions  which  cannot  be  answered  conclusively  and 
add  an  air  of  mystery  to  the  incident.  First,  why  did  the 
Council  wish  to  pass  this  ordinance?  The  Lieutenant-Gover¬ 
nor  already  possessed  the  authority  to  appoint  justices  of 
the  peace, ^  and  therefore,  unless  the  Council  wished  to 
win  this  right  for  themselves,  the  bill  was  unnecessary. 

Also,  why  did  the  government  refuse  to  approve  this 
legislation?  Perhaps  federal  officials  knew  of  the 
Lieutenant-Governor* s  power  to  make  appointments,  but, 


^°The  first  North-West  Council  passed  two  other 
ordinances  which  involved  the  administration  of  justice. 
The  first  empowered  the  Lieutenant-Governor  to  appoint 
coroners  for  the  Territories,  and  it  went  into  effect  be¬ 
cause  it  was  designated  urgent 0  (Minutes  of  the  North- 
West  Council,  September  8,  1873*)  No  appointments  were 
made,  however.  The  second  proposed  to  give  justices  of 
the  peace  the  authority  to  appoint  constables,  but  it  re¬ 
ceived  no  attention  from  the  government  and  was  therefore 
lost.  (Ibid. .  March  14,  1874.  See  also  Ibid. .  December 
4,  1874  for  the  resolution  of  the  Council  expressing  dis¬ 
appointment  that  the  Privy  Council  had  not  expressed  an 
opinion  on  the  acts  and  resolutions  of  the  Council.  Also 
see  Morris  to  the  Minister  of  the  Interior,  July  24,  1875, 
Morris  Papers,  LB/J  276,  P.  A.  M. ) 

5-^By  Order  in  Council,  September  13,  1870,  C sSaP. 
1871,  no.  20,  p.  26.  Supra ,  p.  14. 
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fearing  a  racial  bias  in  the  Council ,  did  not  wish  him  to 
share  that  authority  with  them.  Or  perhaps  the  government 
had  forgotten  that  they  had  conferred  this  power  on  the 
Lieutenant-Governor ,  and  wished  to  retain  it  for  themselves 0 
Neither  of  these  questions  can  be  answered  with  certainty 
from  the  available  sources 0 

In  addition  to  enacting  ordinances,  the  North-West 
Council  passed  many  resolutions  concerning  the  conduct  of 
government  in  the  North-West  Territories ,  Several  of  them 
suggested  improvements  in  the  system  of  administering 
justice.  All  of  these  latter  recommendations  recognized 
the  need  for  a  less  expensive  mode  of  judicial  adminis¬ 
tration,  especially  for  the  appointment  of  stipendiary 
magistrates.  Initially  the  Council  urged  that  four  magi¬ 
strates  be  commissioned  (to  be  stationed  at  Ft,  Carleton, 

Ft.  Francis,  Ft0  Qu’Appelle,  and  Ft„  Edmonton)  as  well  as  a 

z  2 

resident  judge Later,  however,  it  suggested  that  two 
magistrates,  at  Qu9Appelle  and  Ft0  Edmonton,  would  be  suf¬ 
ficient  if  a  judge  with  Queen* s  Bench  powers  resided  at 
Ft.  Carleton The  Council  then  advised  that  this  judge 
should  hear  all  civil  cases  summarily,  with  an  appeal  to 


^Minutes  of  the  North-West  Council,  March  8,  1873. 

•53ibido  t  March  14,  1874,  But  in  spite  of  the  en¬ 
treaties  of  the  territorial  government  (including  Morris), 
the  federal  government  had  no  immediate  intention  of 
establishing  a  Court  of  Queen’s  Bench  on  the  prairies. 
(Senate  Debates,  May  13>  1874,  p.  98.) 
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the  Manitoba  Court  of  Queen® s  Bench  if  the  amount  involved 

exceeded  $>500  <>  As  the  Council  intended  to  pass  an  ordinance 

for  the  collection  of  small  debts,  it  indicated  the  special 

54 

need  for  magistrates  or  judges  before  this  could  be  done* 

In  addition,  the  Council  recommended  that  offences  which 
occurred  within  defined  districts  close  to  Manitoba  should 
be  tried  there 0  Eventually  it  decided  to  embody  most  of 
its  recommendations  in  a  bill,  which,  however,  was  never 
introduced .  Through  these  suggestions,  the  North-West 
Council  expressed  its  concern  for  the  judicial  development 
of  the  Territories o  Unfortunately 9  its  seed  was  cast  upon 
barren  ground*  The  government  did  not  hasten  to  honour 
these  requests o 

Of  the  Lieutenant-Governors,  Alexander  Morris  had 
the  best  opportunity  to  influence  the  growth  of  judicial 
institutions  in  the  North-West  because  he  held  office  when 
they  were  created*  And  he  made  good  use  of  this  opportunity, 
expressing  his  views  forcefully  during  his  four  years  as 
Lieutenant-Governor  *  Before  coming  west,  he  had  been  a 
successful  Upper  Canadian  lawyer  and  politician  with  a  life¬ 
long  interest  in  the  North-West*  But  he  quit  the  political 
lists  in  1872  to  become  the  first  Chief  Justice  of  the  Court 
of  Queen’s  Bench  of  Manitoba,  and  in  that  office  he  estab- 

^Minutes  of  the  North-West  Council,  September  11, 
18?3 o  The  bill  was  never  introduced* 

•55Minutes  of  the  North-West  Council,  June  2,  1874* 
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lished  English  procedures  and  precedents  in  the  provinces 
new  courts.^  With  such  a  background,  it  is  not  surprising 
that  he  took  an  active  interest  in  judicial  developments 
in  the  Territories. 

Essentially,  the  recommendations  which  Morris  made 
were  the  same  as  those  made  by  his  Council.  He  recog¬ 
nized  the  expense  and  inconvenience  caused  when  cases  were 
heard  in  Manitoba,  and  therefore  he  initially  agreed  with 

the  Council’s  contention  that  a  resident  judge  should  be 
57 

appointed.  Later  he  realized  that,  if  this  were  to  be 
done,  jury  procedures  would  have  to  be  adopted  and  jails 
would  be  required. ^  Such  sophistication,  he  felt,  would 
be  in  order  as  settlement  grew.  At  a  later  date  he  recom¬ 
mended  the  appointment  of  a  bilingual  judge  with  limited 
civil  and  criminal  jurisdiction  to  live  in  Ft.  Edmonton  or 
Ft.  Carleton.-^  This  judge  would  hear  minor  offences 

^ Alexander  Morris,  Nova  Britannia?  or  Our  New  Can¬ 
adian  Dominion  Foreshadowed  (Toronto?  Hunter,  Rose  &  Co0, 
1884),  pp.  vli-ix. 

^Morris  to  the  Secretary  of  State,  March  12,  1873, 
Morris  Papers,  LB/G  4,  P.  A.  M.  Morris  also  felt  that  all 
trials  should  be  held  in  the  Territories  because  the  moral 
effect  of  the  trial,  conviction,  and  punishment  of  an  offen¬ 
der  would  be  greater.  (Morris  to  the  Minister  of  Justice, 
November  21,  1876.  Morris  Papers,  LB/K  369*  P®  A.  M.) 

•^Morris  to  the  Minister  of  the  Interior,  November 
25,  1873,  CoS.P.  1877,  no.  121,  p.  24. 

•^Morris  to  Mackenzie,  confidential,  November  29, 
1874,  Morris  Papers,  K  126,  P.  A.  M. 
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summarily  and  others  with  a  jury;  the  Court  of  Queen’s 
Bench  of  Manitoba  would  serve  as  a  court  of  appeal .  As 
did  the  Council,  Morris  suggested  that  all  cases  arising  in 
a  designated  area  next  to  Manitoba  should  be  tried  in  that 
province He  also  urged  the  appointment  of  stipendiary 
magistrates  to  hear  all  but  the  serious  crimes  which  occurred 
outside  this  designated  area.  And  at  a  later  date,  he  re¬ 
commended  that  Manitoban  courts  be  given  jurisdiction  over 

all  offences  in  that  part  of  the  Territories  which  fell 

6l 

north  and  east  of  the  Province 0  '  The  advice  of  Morris, 
however,  earned  the  same  stony  reception  from  federal 
officials  that  the  Council’s  resolutions  received,,  The 
government  took  no  further  steps  to  improve  the  adminis¬ 
tration  of  justice  in  the , North-West  Territories  until  1875® 
But  these  suggestions  made  by  Morris  and  his  Council  did 

serve  to  inform  the  government  and  remind  it  of  its  respon- 

62 

sibilities  in  the  North-West0 

The  early  administration  of  justice  in  the  Terri¬ 
tories  suffered  from  another  handicap 0  Aside  from  Moun- 

^°Morris  to  the  Minister  of  the  Interior,  November 
2 5,  1873,  CoSoPo  1877,  no„  121,  p0  240 

^Morris  to  Mackenzie,  confidential,  November  29, 
1874,  Morris  Papers,  K  136,  PCA.M. 

^Morris  chastized  the  government  for  failing  to  live 
up  to  these  responsibilitieso  (Morris  to  the  Minister  of  the 
Interior,  July  24,  1875,  Morris  Papers,  LB/J  276,  P0A0M« 
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ted  Police  officers,  there  were  few  suitable  men  in  the 
North-West  to  appoint  as  justices  of  the  peace .  Few  resi¬ 
dents  had  any  legal  training ,  and  most  were  poorly  educated. 
The  best  candidates  were  factors  of  the  Hudson’s  Bay  Com¬ 
pany  posts „  But  because  they  were  often  away  from  their 
forts  in  the  summer,  the  fur  trade’s  most  active  season, 
they  were  absent  at  the  time  of  year  when  most  judicial 
duties  were  performed 0  This  made  them  much  less  useful  as 
justices  of  the  peace »  D  In  addition,  the  Hudson’s  Bay 
Company  was  not  too  anxious  to  have  its  employees  become 
justices  because  time  spent  administering  justice  was 
time  lost  to  the  Company.  In  fact,  one  one  occasion,  they 
claimed  compensation  for  the  time  lost  by  an  employee  who 
was  testifying  at  a  trial.  Most  important,  however, 
Company  men  were  not  the  most  desirable  appointees  because 
they  could  be  caught  in  a  conflict  between  the  ends  of 
justice  and  the  Company’s  interests.  Although  no  case 
occurred  in  which  such  a  conflict  arose,  one  justice  sug¬ 
gested  that  other  men  be  appointed  because  few  cases  occur¬ 
red  that  did  not  involve  the  Company  or  its  employees 


^Petition  from  the  inhabitants  of  Victoria  to  Archi¬ 
bald,  January  10,  1871,  Archibald  Papers,  no.  171,  P.A.M. 

64 

Frank  G.  Becker  (Acting  Secretary  of  the  North-West 
Council)  to  Lt0  Col.  Griffith  (Adjutant,  N.W.M.P.,  and  Secre¬ 
tary  to  the  Commissioner),  January  14,  1875*  Morris  Papers, 
LB/J  221,  P.A.M.  This  claim  was  not  entertained. 

s.  Onion  (justice  of  the  peace  at  Ft.  Simpson)  to 
Urquhart,  November  28,  1874,  Morris  Papers  LG  875?  P.A.M. 
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Until  1874,  justice  was  administered  in  the  North- 
West  much  as  it  had  been  during  the  Hudson’s  Bay  Company’s 
regime,  Although  a  new  judicial  position,  that  of  stipend¬ 
iary  magistrate,  was  created  by  the  Act  of  1873,  it  was  not 
filled  immediately,  and  therefore  the  only  functioning 
offices  in  these  first  four  years  were  those  which  existed 
before  1870 •  In  addition,  after  1873»  all  serious  offences 
were  heard  at  Ft0  Garry,  as  was  the  procedure  before  the 
transfer0  In  adopting  this  system  for  the  Territories,  the 
government  extended  the  jurisdiction  of  ineffective  offices 
and  procedures;  these  were  equally  unable  to  combat  lawless¬ 
ness  after  1870  as  before.  Also,  as  Butler  and -other  western 
observers  reported,  there  was  a  very  real  need  for  improved 
methods  of  maintaining  law  and  order  in  the  North-West,  This. 

need  was  so  great  that  in  some  populated  areas  along  the 
% 

Saskatchewan  River,  the  settlers  formed  local  councils  to 

govern  their  communities,  administering  their  own  simple 

.  66 

rules. 

But  the  coming  of  the  North-West  Mounted  Police  in 
1874  changed  all  this.  The  Force  became  the  first 


^Thomas,  op,  oit,t  p0  82;  Stanley,  op.  olt,,  pp, 
180-82;  Sharp,  op,  olt,,  pp,  180-81,  The  best  known  of 
these  councils  is  the  one  which  was  formed  in  the  settle¬ 
ment  of  St,  Laurent  late  in  1873 •  The  local  population 
formed  a  provisional  government  which  conducted  the  affairs 
of  the  community  according  to  the  rules  of  the  buffalo 
hunt.  This  government  was  in  no  way  revolutionary;  it 
was  merely  a  temporary  administration  which  filled  the 
vacuum  left  by  the  federal  government’s  inactivity.  It  was 
dissolved  in  1875  when  it  attempted  to  impose  its  rule  on 
some  outsiders,  and  the  Mounted  Police  intervened. 
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effective  legal  and  judicial  instrument  on  the  plains  of 

Western  Canada 0  After  they  had  spent  only  one  year  in  the 

North-West,  David  Laird,  then  Minister  of  the  Interior, 

was  able  to  report  that  "lawlessness  and  crime  are  now 

in  fact  almost  unknown  in  the  Territories,  and  life  and 

property  are  as  safe  there  as  in  other  parts  of  the 
6  7 

Dominion."  In  spite  of  the  major  contributions  of  the 
Mounted  Police,  the  judicial  system  yet  required  improve¬ 
ment.  The  greatest  need  was  for  stipendiary  magistrates 
who,  if  stationed  in  the  largest  territorial  centres  could 
have  reduced  considerably  the  expense  and  inconvenience  of 
judicial  administration. 

Thus,  during  the  first  five  years  of  territorial 
government,  the  provisions  made  for  the  administration  of 
justice  in  the  North-West  were  inadequate  and  therefore 
enjoyed  only  partial  success.  For  these  imperfections,  the 
federal  government  was  responsible.  Initially,  it  made  no 
effort  to  discover  the  needs  of  the  North-West  before  the 
transfer.  And  after  1870,  federal  officials  did  not  hasten 
to  improve  the  existing  judicial  system,  even  though  its 
needs  were  well-known.  If  the  Macdonald  administration  was 
initially  at  fault  for  falling  to  enact  necessary  legia- 
lation,  the  Mackenzie  administration  compounded  the  sin  by 


6  7 

' Annual  Report  of  the  Department  of  the  Interior 
for  the  year  ending  June  30*  1 875>  C.S.P.  1876,  no.  9, 
p.  III. 
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failing  to  appoint  stipendiary  magistrates0  But  in  spite 
of  this  indifference  and  neglect*  the  government  did  make 
an  important  contribution  by  passing  the  Act  of  1873  which 
provided  magistrates  and  police  for  the  North-West,  This 
statute  became  the  foundation  on  which  more  complex  judicial 
institutions  were  later  built. 
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CHAPTER  III 


A  PERIOD  OF  GROWTH,  1876-80 


The  Mackenzie  administration  disliked  the  system 
of  government  which  had  been  created  for  the  Territories 
after  the  transfer,  and  therefore,  in  1875*  it  drafted 
and  submitted  for  parliamentary  approval  a  comprehensive 
statute  which  gave  the  North-West  a  new  form  of  government. 
The  North  West  Territories  Act,  1875*  as  it  was  entitled, 
also  consolidated  and  amended  past  legislation,  including 
that  on  the  administration  of  justice •  While  his  govern¬ 
ment  was  preparing  the  bill,  Mackenzie  expressed  concern 
for  the  state  of  law  and  order  in  the  Territories.  He  be¬ 
lieved  that,  in  recent  months,  150  murders  had  been  com¬ 
mitted  but  no  one  had  been  brought  to  justice,  thus  allow¬ 
ing  "murderers  and  thieves  to  walk  about  in  broad  day- 
2 

light."  Prey  to  such  beliefs,  it  was  no  wonder  that  he 

became  conscious  of  the  Territories®  need  for  an  efficient 

3 

judicial  system0 

^38  Victo,  c0  49.  Its  formal  title  was  "An  Act  to 
amend  and  consolidate  the  Laws  respecting  the  North-West 
Territorieso " 

^Commons  Debates.  March  12,  1875*  P»  657*  and-  a^so 
Dale  C0  Thomson,  Alexander  Mackenzie.  Clear  Grit  (Toronto: 
The  Macmillan  Co0  of  Canada,  Ltd0,  I960),  p0  232® 

3lbid0 
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In  providing  for  the  administration  of  justice, 
this  Act  divided  legislative  and  administrative  respon¬ 
sibilities  in  three,  giving  some  to  the  Lieutenant-Gov¬ 
ernor  alone,  some  to  the  Lieutenant-Governor  and  the 
Council  acting  in  conjunction  with  one  another,  and  some 
to  the  Governor-General  in  Council,,  Alone,  the  Lieuten¬ 
ant-Governor  was  to  appoint  justices  of  the  peace  for  the 
4 

Territories •  In  addition,  he  was  given  control  over  the 
local  disposition  of  the  North-West  Mounted  Police,  a 
measure  intended  to  aid  in  the  administration  of  justice 
and  the  preservation  of  law  and  order,  and  also  to  help 
legal  authorities  in  the  performance  of  their  duties. -5 

The  Lieutenant-Governor  and  the  Council  were  given 
several  major  responsibilities,  too*  Most  important,  they 
were  allowed  to  legislate  as  to  "the  administration  of 
justice  in  the  Territories,  including  maintenance  and 
organization  of  courts,  both  of  civil  and  criminal  juris¬ 
diction,  and  Including  procedure  in  civil  matters  in  these 
courts. . o • They  were  also  empowered  to  divide  the  Terri¬ 
tories  into  judicial  districts. ^  In  each  district,  courts 
of  civil  and  criminal  jurisdiction  were  to  be  held  at 

Q 

times  and  places  designated  by  the  Lieutenant-Governor. 

^38  Viet.,  Co  49,  So  57 o  This  clause  conclusively 
settled  the  dispute  concerning  the  appointment  of  justices 
of  the  peace®  Supra 0  pp.  2?  -  31. 

^Ibld. ,  s.  560 
^Ibido ,  So  7,  ss.  3° 

7 Ibid  o  *  s.  58® 

^ Ibid. ,  So  59 o 
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The  Lieutenant-Governor  and  Council  were  also  authorized 

g 

to  regulate  the  execution  of  civil  judgments,  the  calling 
10 

of  juries,  and  the  mode  of  appeals  made  from  territor- 

11 

ial  to  Manitoban  courts,'  ‘  as  well  as  to  impose  penalties 
of  up  to  $100  for  breach  of  the  ordinances 012  Finally, 
they  were  allowed  to  legislate  on  the  subject  of  terri¬ 
torial  jailso^ 

Although  the  federal  government  delegated  a  large 
amount  of  responsibility  through  this  Act,  it  also  retained 
some  very  Important  powers  for  itself 0  The  Governor- 
General  in  Council  was  to  appoint  a  sheriff  for  the  Terri- 

Ik 

tories  and  a  clerk  of  the  court  for  each  judicial  district* 

Both  were  to  hold  office  Mduring  pleasure”  and  were  to  be 

paid  yearly  salaries  of  up  to  $1200  and  $500  respectively* 

The  federal  authorities  also  assumed  responsibility  for 

the  construction  of  jails  in  the  North-West Most 

significantly,  the  Governor-General  in  Council  was  authorized 

1 6 

to  appoint  up  to  three  stipendiary  magistrates,  a  pro- 


9lbldo ,  So  72,  sso  2* 

1QIbldo ,  So  64,  sso  5o  However,  no  grand  juries  were 
to  be  called  in  the  Territories* 


i:LIbido , 

So 

65  and 

S  © 

73- 

12Ibid0, 

So 

7,  sso 

6  © 

13ibid0 • 

S  Q 

7,  s  s  © 
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vision  first  made  by  the  Act  of  18?3® 

Though  the  office  of  stipendiary  magistrate  was 
continued  by  the  North-West  Territories  Act,  1875»  its 
powers  were  somewhat  reduced*,  The  stipendiaries  lost 

1 7 

their  limited  summary  jurisdiction  in  criminal  matters®' 
Instead,  they  were  to  sit  in  the  company  of  a  judge  of 
the  Manitoba  Court  of  Queen’s  Bench, and  a  court  so 
constituted  could  hear  summarily  all  offences  with  a  maxi¬ 
mum  punishment  of  five  years  imprisonment;^^  also  it 
could  hear  in  a  summary  manner  with  the  assent  of  the 

accused  all  non-capital  offences  punishable  by  more 

20 

than  five  years  imprisonment 0  But  if  the  accused  de¬ 
manded  it,  such  offences  were  to  be  heard  with  the  inter¬ 
vention  of  a  jury  of  six0  For  capital  crimes,  the  jury 

21 

was  not  to  exceed  eight  In  number*,  '  In  both  instances, 
the  jurymen  were  to  be  chosen  by  the  judge®  The  court 
could  order  sentences  of  two  years  or  more  to  be  served 

either  in  Manitoba  or  the  Territories,  and  if  this  was 

22 

impossible,  in  police  custody®  Appeals  from  this  court 

1 7 

1 Ibido ,  Schedule  A®  According  to  this  schedule, 
36  Viet®,  Co  35*  So  1  to  So  9  were  repealed® 

l8Ibld® ,  s®  64® 

•^Ibida ,  So  64,  ss»  1® 

20Ibldo  t  So  64,  sso  20 

Ibid0 ,  sa  64,  ss®  3° 

22Ibid0 ,  So  64,  sso  4  and  s»  68® 
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were  allowed  only  in  the  event  of  a  conviction  involving 
capital  punishment |  they  were  to  be  made  to  the  Court 
of  Queen® s  Bench  of  Manitoba*  which  was  either  to  uphold 
the  conviction  or  to  order  a  new  trial ^  Offenders  charged 
with  any  crime  punishable  by  death  or  Imprisonment  in  a 
penitentiary  could  also  be  sent  to  Manitoba  for  trial  be¬ 
fore  the  Court  of  Queen® s  Bench,  the  proceedings  to  be 
governed  by  the  Province's  jury  laws  and  rules  of  criminal 
procedure,  but  the  penalty  to  be  awarded  according  to 

pk 

territorial  law0  Finally,  all  justices  of  the  peace, 

magistrates,  and  judges  were  required  to  submit  semi- 

2  *5 

annual  returns  of  the  proceedings  held  before  them.  J 

The  North-West  Territories  Act,  1875  also  made  the 
first  elementary  provisions  for  the  administration  of 
civil  justice  on  the  prairies „  Stipendiary  magistrates 
and  judges  of  the  Manitoba  Court  of  Queen’s  Bench  were 
empowered  to  hear  cases  involving  torts  not  exceeding  $500 

A  ^ 

and  debts  not  exceeding  $1000  in  summary  fashion.  Claims 
other  than  these  could  also  be  dealt  with  summarily  unless 
one  of  the  parties  demanded  the  intervention  of  a  Jury,  in 
which  case  a  Jury  of  no  more  than  six  was  to  be  empanelled. 


23 
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The  courts  were  forbidden  to  consider  actions  involving 
gambling  debts  and  intoxi cants 0 

Most  of  the  Act®s  clauses  referring  to  the  adminis¬ 
tration  of  justice  were  new,  but  they  did  not  alter  the 

27 

basic  structure  of  the  existing  judicial  system®  The 
importance  of  the  office  of  stipendiary  magistrate  was 
reaffirmed  although  its  powers  were  reduced  somewhat® 

Also,  the  courts  of  Manitoba  retained  a  strong  Influence 
in  the  Territories®  The  North-West  Council  preserved 
its  authority  to  legislate  for  the  administration  of 
justice,  and  the  Lieutenant-Governor  kept  the  power  to 
appoint  justices  of  the  peace®  Thus,  part  of  the  Act 
merely  amended  and  consolidated  these  older  f undamental s ® 
Its  new  provisions  added  detail  to  the  judicial  system, 
thus  clothing  the  existing  skeleton® 

The  section  of  this  Act  which  regulated  the  ad¬ 
ministration  of  justice  provoked  very  little  immediate 
comment,  either  positive  or  negative®  In  the  Commons, 

Macdonald  gave  grudging  approval  to  the  clauses  on  sti- 

28 

pendiary  magistrates®  Lieutenant-Governor  Morris  was 
the  first  to  give  the  subject  serious  thought®  Worried 
by  the  high  costs  Incurred  when  two  criminal  cases  from 


2^It  should  be  noted  that,  until  stipendiary  magis¬ 
trates  were  appointed,  much  of  this  judicial  system  existed 
only  in  the  Canadian  statute  books® 

^Commons  Debates,  March  12,  1875?  p®  656® 
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29 

the  Territories  were  heard,,  7  he  approved  ©f  the  Act*s 
main  terms ,  but  suggested  in  addition  that  a  Manitoba 
judge  should  hold  a  court  of  civil  and  criminal  jurisdic- 
tion  at  Carle ton  each  summer  After  the  Act  had  been 
in  force  for  a  short  time*  Morris  observed  that,  although 
the  procedure  of  sending  judges  from  Manitoba  would  not 
be  as  expensive  as  the  previous  method  of  conducting 
judicial  business*  resident  judges*  if  appointed*  would 
be  even  less  costly 


Although  the  North-West  Territories  Act,  1875  was 
an  important  step  forward,  the  Territories  remained  in 
great  need  of  courts  of  higher  jurisdiction  and  magis¬ 
trates  to  preside  over  them  because,  despite  the  recom¬ 
mendations  and  urgings  of  Lieutenant-Governor  Morris  and  his 
council,  no  magistrates  were  appointed  after  the  Act  of 
1873  became  operational 0  As  a  result,  the  North-West  la¬ 
boured  on  under  the  increasingly  heavy  burden  of  its  antique 


on 

'One  of  these  cases  concerned  a  murder  which  had 
been  committed  at  Ft0  Ellice?  the  other  involved  the  trial 
of  three  men  charged  in  connection  with  the  Cyprus  Hills 
Massacre » 

-^Morris  to  the  Secretary  of  State,  October  14,  and 
October  16,  1875?  Morris  Papers,  LB/J  300  and  301,  P0AeMo 

-^Morris  to  the  Minister  of  Justice,  November  21, 
1876,  Morris  Papers,  LB 3&9?  P°AoM0 
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judicial  system. Not  until  January  1,  1876  was  this 

problem  solved,  for  on  that  date  the  first  two  stipendiary 

33 

magistrates  were  appointed,,  This  was  the  fundamental 
change  in  the  administration  of  justice  in  the  North-West 
during  the  1870 ®s® 

The  first  two  magistrates  to  be  appointed  were  Mat¬ 
thew  Ryan  and  Lt0  Col0  James  Fc  MacXeodo  Ryan  was  a 
Montreal  lawyer,  best  known  for  his  work  as  a  Half-Breed 
Land  Commissioner . ^  Macleod,  at  the  time  of  his  appoint¬ 
ment,  was  the  Assistant  Commissioner  of  the  North-West 
Mounted  Police  and  its  senior  officer  on  the  prairies 
A  former  Ontario  barrister  and  member  of  the  militia,  he 
had  come  to  Manitoba  in  the  Wolseley  expedition  of  1870 • 
Thus,  although  neither  of  these  men  were  native  westerners, 
they  both  had  enjoyed  western  experience,  and  therefore 
their  appointments  were  popular 0J  In  July  of  the  same 


Chapter  II, 


^Actually,  the  two  appointees  were  not  the  first 
stipendiary  magistrates  in  the  Territories;  Lt.  Col0  G0  A0 
French,  Commissioner  of  the  North-West  Mounted  Police,  be¬ 
came  one  ex  officio  by  virtue  of  an  amendment  to  the  Act  of 
1873°  (37  Viet.,  Co  22,  So  15)  But  he  was  only  on  the  prai¬ 

ries  for  a  short  time  in  the  latter  half  of  1874  when  the 
force  marched  west  (R0  Cc  Fetherstonhaugh,  The  Royal  Canadian 
Mounted  Police  (New  Yorks  Carrick  and  Evans,  Inc.,  1938), 
Chapters  I-III,  passim) ,  and  as  a  result,  he  had  no  opportunity 
to  use  his  powers 0 

^Winnipeg  Free  Press,  November  15>  1875 • 

3  5  hi  July  of  this  same  year  he  was  named  Commissioner, 
replacing  Col0  French®  Therefore  he  became  a  stipendiary 
ex  officio® 

^Winnipeg  Free  Press,  October  27  and  November  15» 
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year9  a  third,  stipendiary ,  Lt0  Col®  Hugh  Richards  on ,  was 
named .  Born  in  England  and  raised  in  Toronto ,  he  had 
practiced  law  In  Ontario  for  twenty-five  years  before 
becoming  Chief  Clerk  of  the  federal  Department  of  Justice 
in  1872 o  He  had  also  served  as  an  officer  in  the  Militia 
during  the  Fenian  invasions  of  1866 0  These  three  appoint¬ 
ments  marked  a  great  advance  in  the  development  of  a 
judicial  system  for  the  Canadian  North-West . 


On  October  7?  I876,  an  Order  in  Council  declared 

the  North-West  Territories  Act,  1875  to  be  in  force , 

and  dissatisfaction  over  its  judicial  provisions  soon 

appearedo  In  one  of  his  last  letters  as  Lieutenant- 

Governor  @  Morris  again  expressed  his  concern  over  the  high 

cost  of  judicial  administration 9  declaring  that,  although 

the  Act®s  changes  would  reduce  these  expenses,  they  could 

be  further  reduced  if  his  advice  were  followed  and  competent 

38 

judges  were  appointed  for  the  Territories ,  Soon  after  his 
appointment,  Lieutenant-Governor  Laird  also  became  aware 
of  these  deficiencies  and  therefore  prepared  a  critique 


^It  is  interesting  to  note  that,  because  the  North- 
West  Territories  Act,  1875  did  not  come  into  force  until 
October  79  18?6,  the  stipendiary  magistrates  operated 
under  the  provisions  of  1873  for  the  first  months  of  their 
careers  0 

■^Morris  to  the  Minister  of  Justice,  November  21, 
I876,  Morris  Papers,  LB/K  369®  P0A0M0 
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of  the  Act  of  1875  for  the  Prime  Minister®-^  He  pointed 
out  that  the  clauses  of  the  1873  Act  which  originally 
gave  stipendiary  magistrates  summary  jurisdiction  over 
minor  criminal  cases  had  been  repealed,.  As  a  result, 
the  stipendiary  was  required  to  sit  with  a  judge  from 
Manitoba,  even  in  the  simplest  of  cases®  Not  only  was 
this  new  procedure  expensive,  but  it  curtailed  the  act¬ 
ivities  of  magistrates  considerably ,  allowing  them  merely 
to  commit  offenders  for  trial  in  indictable  offences,  and 
not  to  hear  the  cases®  This  was  a  most  unsatisfactory 
situation  because  of  the  large  number  of  minor  offences 
to  be  dealt  with  (especially  simple  larceny)  in  the  North- 
West®  As  a  remedy,  Laird  suggested  that  the  stipendiary’s 
summary  powers,  as  defined  by  the  third  section  of  the  Act 
of  1873*  be  resurrected,  or  failing  this,  that  a  judge 
be  appointed  for  the  Territories®  Preferring  the  former 
suggestion,  he  proposed  an  increase  in  the  powers  of  the 
magistrates,  allowing  two  or  more  of  them,  sitting  to¬ 
gether,  to  hear  offences  punishable  by  more  than  five  years 
imprisonment  in  a  summary  fashion  if  the  defendant  consented® 

After  proposing  this  enlargement  of  the  powers  of 
stipendiaries,  Laird  made  additional  recommendations®  The 
Lieutenant-Governor,  he  suggested,  should  be  authorized 
to  appoint  all  officers  (exclusive  of  magistrates)  who  were 

^Laird  to  Mackenzie,  January  2,  1877,  Attorney 
General’s  ®G®  Series,  5^5^*  A®  So,  Saskatoon, 
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necessary  for  the  administration  of  justice  in  the  Terri- 
torieso  Also,  he  stated  that  the  returns  of  judicial  pro¬ 
ceedings  on  a  semi-annual  basis  were  too  infrequent,  and 
he  recommended  that  the  Lieutenant-Governor  regulate  them 
instead o  Finally,  Laird  proposed  that  the  powers  of 
committal  which  justices  of  the  peace  enjoyed  in  indictable 
offences  should  be  broadened. 

To  solve  these  problems  and  to  Improve  the  system 
of  judicial  administration  in  the  Territories,  Mackenzie's 
administration  introduced  a  bill  in  1877  amending  the 
North-West  Territories  Act,  1875°^°  The  most  important 
changes  which  the  amendment  made  enhanced  the  office  of 
stipendiary  magistrate.  The  stipendiaries  retained  their 
traditional  duties,  thus  continuing  to  act  with  the  author¬ 
ity  of  one  or  two  justices  of  the  peace.  In  addition, 
they  were  again  granted  the  power  to  hear  minor  criminal 
cases  summarily,  and  they  were  also  authorized  to  hear 
all  offences  with  a  maximum  punishment  of  seven  years  im¬ 
prisonment  in  a  summary  fashion  with  the  assent  of  the 
4l 

accused.  '  If  the  defendant  wished,  however,  a  jury  of 
six  was  to  be  called.  If  the  maximum  penalty  exceeded 
seven  years  imprisonment  (but  not  including  death),  a 
stipendiary  magistrate,  sitting  with  a  justice  of  the 

40 

40  Viet.,  Co  7>  an  Act  to  amend  the  "North-West 
Territories  Act,  1875°" 

^Ibld c ,  So  7»  amending  38  Viet.,  c.  49,  s.  64, 
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peace,  could  hear  the  offence  upon  the  Intervention  of  a 
42 

jury  of  six.  For  capital  offences,  the  stipendiary  was 

43 

to  sit  with  two  justices  of  the  peace  and  a  jury.  In 
the  latter  two  instances,  the  court  was  to  be  a  court  of 
record.  If  the  death  sentence  was  imposed,  the  stipendiary 
magistrate  was  to  forward  his  notes  of  the  case  and  his  re¬ 
port  to  the  Minister  of  Justice  for  review,  and  the  exe¬ 
cution  was  stayed  until  the  federal  government  Informed 
the  Lieutenant-Governor  of  its  pleasure 

This  amendment  also  repealed  section  three  of  the 
Act  of  1875  (the  section  which  outlined  the  legislative 
powers  of  the  North-West  Council)  because  the  system  of 
designating  these  powers  had  proved  unsatisfactory .  They 

were  later  returned  to  the  Council,  redefined,  by  an  Order 

45 

in  Council  on  May  11,  1877 °  Under  these  new  provisions, 
the  Council  could  pass  ordinances  to  regulate  the  consti¬ 
tution  as  well  as  the  organization  and  maintenance  of 
territorial  courts  of  civil  jurisdiction.  (No  mention  was 
made  of  criminal  courts  as  in  the  Act  of  1875»)  Also,  the 
Council  was  empowered  to  establish  and  manage  prisons  in 


Zf2Ibid0 .  s.  7»  amending  38  Viet.,  c,  49*  s.  64, 

ss.  2. 

^Ibido  ,  s.  7»  amending  38  Viet.,  c.  49,  s.  64, 

ss.  3. 

^Ibido .  s.  7»  amending  38  Viet.,  c.  49,  s.  64, 

ss.  5 ® 

^Order  in  Council,  May  11,  18 77»  Statutes  of  Can¬ 
ada  ,  1 8  7  7 »  po  liv.  — 
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the  North-West ,  Its  other  powers  regarding  the  admini¬ 
stration  of  justice  remained  unchanged,, 

In  addition  to  the  above,  the  Act  of  1877  made 
several  changes  of  a  less  important  nature.  It  repealed 
the  1875  provision  which  allowed  the  federal  government 
to  appoint  clerks  for  the  territorial  courts.^  Later, 
this  duty  was  assumed  by  the  North-West  Council.  The 
Act  also  allowed  the  Lieutenant-Governor  in  Council  to 

regulate  the  mode  of  calling  juries,  provided  that  no 

47 

grand  jury  was  called.  Further,  it  allowed  the  stip¬ 
endiary  magistrate  to  summon  juries,  and  it  regulated 

48 

this  process  in  default  of  any  territorial  ordinance. 

Also,  it  broadened  the  powers  of  Indictment  given  to 

49 

justices  of  the  peace.  Finally,  it  gave  the  Lieutenant- 
Governor  the  authority  to  regulate  returns. ^ 

Comparing  these  amendments  with  the  suggestions 
which  Lieutenant-Governor  Laird  made,  it  is  evident  that 
his  recommendations  were  largely  implemented.  In  some 
respects,  the  powers  which  these  provisions  granted  were 
even  broader  than  those  which  Laird  suggested.  The  Act  of 

~~  ^640  Viet.,  c.  7,  s.  6. 

^Ibld. ,  So  7»  amending  38  Viet.,  c.  49,  s.  64,  ss. 
9.  When  an  objection  to  this  proviso  was  voiced  in  the  Sen 
ate,  the  Hon.  R.  W.  Scott,  Secretary  of  State,  said  that  a 
grand  jury  was  not  to  be  summoned  because  it  was  impossible 
to  obtain  enough  jurors.  In  fact,  it  was  impossible  to  get 
enough  for  a  petit  jury.  ( Senate  Debates ) .  April  9»  1877 , 

pp.  319-20. 

^^40  Viet.,  Co  7,  So  7,  amending  38  Viet.,  c.  49,  s 
64,  ss.  6  and  ss,  7o 

49Ibld.,  So  10. 

■5^ Ibid.,  s.  7  in  amendment  to  38  Viet.,  c.  49,  s. 
64,  ss.  101 
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18?7  was  a  landmark  in  the  judicial  history  of  the  Canadian 
North-West  because  the  increased  powers  which  it  gave  the 
stipendiary  magistrates  fulfilled  a  very  real  need.  After 
the  Act  became  operational,  courts  competent  to  hear  all 
offences  and  all  civil  cases  could  then  sit  in  the  Terri¬ 
tories  where  they  were  required .  At  the  same  time,  the  ex¬ 
pensive  procedure  of  travelling  to  Winnipeg  for  judicial 
relief  was  eliminated,  appeals  excepted.  Thus,  when  this 
Act  was  passed,  the  territorial  judicial  system  came  of 
age. 


The  Act  of  1877  redefined  the  powers  and  composi¬ 
tion  of  the  North-West  Council,  and  soon  after  the  new 
Council  was  appointed,  it  passed  several  ordinances,  one 
of  which  regulated  the  administration  of  justice  in  the 
Territories. As  provided  by  this  ordinance,  the  North- 
West  was  divided  into  three  judicial  districts,  the  Sask¬ 
atchewan,  Bow  River  and  Qu-Appelle  Districts. In  each 
district,  courts  of  civil  and  criminal  jurisdiction  were  to 


■^Ordinance  no0  10,  1877,  C.  S.  P.  1878,  no.  45,  p. 
31  o 

52Ibld0 ,  So  lo  The  Saskatchewan  district  was  the 
largest,  comprising  all  of  the  Territories  north  of  the  Red 
Deer  and  South  Saskatchewan  Rivers  between  the  British  Col¬ 
umbia  and  Alaska  borders  and  Keewatin.  The  two  other  dis¬ 
tricts  fell  south  of  the  first  one,  and  were  divided  from 
one  another  along  the  108 th  meridian 0  Battleford  was  to  be 
the  residence  of  the  magistrate  in  the  Saskatchewan  dis¬ 
trict,  and  Ft.  Macleod  and  Qu* Appel! e  Lakes  were  to  be  the 
other  two  court  centres.  (Ibid0 ,  s.  3°) 
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be  held, -53  and  they  were  to  hear  matters  of  wills  and 
intestacy,  and  matters  of  civil  law  and  equity Also, 
these  courts  were  given  the  same  basic  powers  in  relation 
to  local  jurisdiction  that  the  Ontario  courts  of  law  and 
equity,  and  surrogate  courts  enjoyed.-^  Because  the  fed¬ 
eral  government  had  relinquished  the  authority  to  appoint 
clerks,  the  Lieutenant-Governor  was  authorized  to  fill 
these  offices The  ordinance  also  defined  the  duties 
of  clerks  and  named  the  security  which  they  were  to  pro¬ 
vide  before  assuming  off  ice.  The  remainder  of  the  or¬ 
dinance  detailed  procedures  to  be  followed  in  civil  and 
criminal  matters,  regulated  the  conduct  of  trials  and 
appeals,  and  made  provision  for  writs  of  execution, 
guardianship,  and  absconding  debtors,  and  the  processes 
of  garnishee,  interpleader,  and  replevin,,  In  making  these 
provisions,  the  ordinance  thus  created  many  new  working 
parts  in  the  territorial  judicial  machine „ 

Once  passed,  the  Civil  Justice  Ordinance  and  the 
other  ordinances  of  1877  faced  one  remaining  hurdle;  they 
still  required  the  approval  of  the  federal  government 0 
And  because  confusion  surrounded  the  provisions  of  the 

libido,  s.  2. 

54Ibido,  s„  4. 

libido 

libido ,  So  5® 

•libido,  So  6  and  s.  11. 
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Act  of  1875  which  referred  to  the  Council’s  legislative 
powers,  the  Minister  of  Justice  was  forced  to  declare 
the  18? 7  ordinances  ultra  vires .  ^  Subsequently,  the 
Civil  Justice  Ordinance  was  repealed*-^ 

Left  without  an  ordinance  to  regulate  the  adminis¬ 
tration  of  justice,  the  North-West  Council  passed  another 
in  1878,  It  authorized  the  formation  of  the  judicial  dis¬ 
tricts  which  were  designated  in  1877,  making  the  addi¬ 
tional  provision  that  the  Lieutenant-Governor  could  divide 
these  districts  into  two  or  more  divisions.^  Courts  known 
as  District  Courts  were  to  sit  in  each  judicial  district 

and  in  every  division  (if  they  existed)  at  least  twice 
6l 

yearly,  presided  over  by  the  stipendiary  magistrate  who 

62 

resided  in  the  district*  He  was  required  to  appoint  a 


Wo  Eo  Hodgins  (ed.),  Correspondence,  Reports  of  the 
Minister  of  Justice  and  Orders  in  Council  Upon  the  Subject 

of  Dominion  and  Provincial  Legislation,  .1867  -95  (Ottawa: 

Government  Printing  Bureau,  1896),  p.  1236* 

^Ordinance  no0  4,  1878,  s.  LXXVIII,  Ordinances  of 
the  North-West  Territories,  1878  -  1887.  Hereinafter  ordi¬ 
nances  will  be  cited  by  their  number  and  the  year  in  which 
they  were  passed 0 

^°Ibld0 ,  So  I,  sso  4.  The  Bow  River  District  was 
the  first  to  be  divided*  On  August  5»  1878,  three  days 
after  the  ordinance  was  passed,  the  district  was  divided 
along  the  111th  meridian  at  the  request  of  Col*  Macleod, 
(Ordinances  of  1881,  p»  70.)  In  1881,  at  the  suggestion  of 
Col*  Richardson,  the  Saskatchewan  Judicial  District  was  di¬ 
vided  into  three  divisions*  Division  number  one  comprised 
all  of  the  judicial  district  between  the  107th  and  the  111th 
meridians;  division  number  two  contained  all  of  the  Judicial 
district  east  of  division  one,  while  division  three  contained 
all  of  the  district  west  of  division  one. 

6lIbld..  s.  XI  and  s.  III. 

62Ibld..  s.  III. 
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6  3 

time  and  place  for  each  sitting »  The  courts  were  to  be 

64 

courts  of  record o  As  was  provided  in  1877*  this  ordinance 
gave  the  territorial  courts  jurisdiction  over  matters  of 
civil  law  and  equity,  and  wills  and  intestacy But  the 
ordinance  applied  only  to  courts  of  civil  jurisdiction,  not 
civil  and  criminal  jurisdiction  as  the  previous  ordinance 
had  stated.  Also,  in  contrast  to  the  provisions  of  1877* 
this  ordinance  gave  the  authority  to  appoint  clerks  of  the 
court  to  the  stipendiary  magistrates,  rather  than  the  Lieu¬ 
tenant-Governor;  in  addition,  the  stipendiary  magistrates 
were  to  name  the  place  where  the  clerks  were  to  hold 
office A  clerk  was  allowed  to  appoint  a  deputy  to  act 
in  his  stead,  and  in  such  case,  he  was  responsible  for  the 
deputy0 s  actions0  Stipendiary  magistrates  could  perform 
the  functions  of  a  clerk,  whether  or  not  one  had  been 


appointed 


67 


As  well  as  making  these  provisions,  the  or¬ 


dinance  established  a  scale  of  fees  which  court  officials 

68 

were  allowed  to  charge  for  their  services,  and  it  defined 


63 

ibid. 

64Ibid0.  So  II. 

^Ordinance  no0  7  of  1879  amended  the  Civil  Justice 
Ordinance  of  1878,  giving  the  courts  jurisdiction  over  the 
estates  of  infants  and  the  insane  in  addition  to  above  powers. 

^Ordinance  no0  4,  1878,  s,  V. 

67Ibldo.  So  LXXVI. 

^®Fees  in  summary  cases  were  regulated  by  Ordinance 
no.  6,  1878. 
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the  rules  of  evidence  which  were  to  apply  in  territorial 
69 

courts o  7  Most  of  its  remaining  details  were  similar  to 

those  contained  in  the  1877  ordinance .  In  toto,  the  Civil 

Justice  Ordinance  of  1878  differed  little  from  its  ill- 

fated  predecessoPo  It  made  a  few  additions  and  a  few  changes, 

but  although  these  were  significant,  they  were  of  lesser 

importance o  The  ordinance  as  a  whole,  however,  was  a  most 

important  document  because,  when  it  went  into  effect,  it 

became  the  backbone  of  the  administration  of  civil  Justice 

70 

in  the  North-West  Territories,, 

In  1878,  the  Council  passed  other  ordinances  re¬ 
lating  to  the  administration  of  Justice  in  the  Territories. 

One  empowered  Justices  of  the  peace  to  appoint  constables 

71 

for  the  Territories o  These  appointments  were  to  be  tem¬ 
porary,  lasting  only  until  the  thirty-first  of  December  of 
the  year  in  which  they  were  made,  unless  the  constable  pos¬ 
sessed  an  unexecuted  process  at  the  time.  Another  ordinance 
prescribed  the  fees  which  Justices  of  the  peace,  constables 
and  witnesses  were  to  receive  for  their  services  in  connec¬ 
tion  with  summary  offences 8?2  A  third  ordinance  declared 


^Ordinance  no0  4,  1878,  s.  XXXVI. 

^°In  1879,  the  Council  passed  an  amendment  to  the 
Civil  Justice  Ordinance  of  1878.  (Ordinance  no.  7,  1879, 

"An  Ordinance  to  amend  ’The  Administration  of  Civil  Jus¬ 
tice  Ordinance,  1878,*")  The  few  changes  which  it  made  were 
relatively  minor. 

^Ordinance  no.  7,  1878. 


^Ordinance  no.  6,  1878. 
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that  actions  for  the  recovery  of  debts  were  to  be  commenced 
before  six  years  after  the  debt  had  been  Incurred •  In 
this  manner 2  the  North-West  Council,  performing  the  duties 
assigned  to  it  by  the  federal  government,  provided  for  the 
administration  of  justice  in  the  Territories,, 

The  Council  named  a  Standing  Committee  on  Civil 
Justice  to  deal  with  all  matters  concerning  judicial  admin¬ 
istration  o  It  was  the  body  responsible  for  drafting  the 
ordinances  discussed  above  *  In  their  capacity  as  council¬ 
lors,  the  stipendiary  magistrates  sat  on  this  committee 
and  therefore  helped  to  draft  much  of  the  legislation  which 
governed  their  own  activities.  In  preparing  these  bills, 
the  Standing  Committee  was  guided  extensively  by  procedures 
and  practices  followed  in  the  courts  of  Ontario,  and  the 
provisions  of  the  ordinances  often  acknowledged  this  debt 
themselves.  Territorial  district  courts  were  given  the 

same  jurisdiction  in  local  affairs  that  the  law,  equity, 

74 

and  surrogate  courts  of  Ontario  enjoyed.  Also,  the  laws 

of  evidence  of  Ontario  were  to  obtain  in  the  courts  of  the 
75 

Territories.  ^  In  addition,  the  provisions  regarding  inter¬ 
pleader,  replevin,  and  guardianship  were  based  on  the  laws 
of  Ontario  . 


"^Ordinance  no.  5,  1878. 

^Ordinance  no.  4,  18?8,  s.  IV. 

75Ibldst  s.  XXXVI. 

^Report  of  the  Minister  of  the  Interior  on  the 
Government  of  the  North-West  Territories,  C.  S.  P,  1884, 
no.  12,  part  IV,  pe  18. 
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In  1875s  it  was  brought  to  the  attention  of  federal 

government  officials  that  geographical  difficulties  hampered 

efficient  government  in  the  part  of  the  Territories  which 

77 

lay  north  and  east  of  Manitoba*  As  a  remedy,  Parliament 
passed  an  act  creating  a  new  administrative  unit  in  the 
North-West  called  the  District  of  Keewatin*^  Until  this 
time,  several  men  who  resided  at  fur  trading  posts  on  Hud¬ 
son's  Bay  and  James1 s  Bay  and  in  the  Lake  of  the  Woods  dis¬ 
trict  had  been  commissioned  as  Justices  of  the  peace  by 

79 

the  Lieutenant-Governor  of  the  Territories.  ^  But  after 
the  District  of  Keewatin  was  formed,  he  made  no  further 
appointments  In  any  area  east  of  the  western  border  of  the 
new  District*  The  Lieutenant-Governor  of  Manitoba  hence¬ 
forth  governed  Keewatin.  Although  both  the  territorial 
stipendiary  magistrates  and  the  judges  of  the  Manitoba 

Court  of  Queen® s  Bench  were  given  jurisdiction  in  the  newly - 

80 

formed  District,  no  sources  indicate  that  the  stipendiaries 

^Lewis  Ho  Thomas,  The  Struggle  for  Responsible  Gov¬ 
ernment  in  the  North-West  Territories,  1870  -  97  (ibronto: 
University  of  Toronto  Press,  195^ )>  P«  83® 

7839  Viet*,  c0  21,  "An  Act  respecting  the  North-West 
Territories,  and  to  create  a  separate  territory  out  of  part 
thereof* " 

^Some  of  these  men  were  also  Justices  of  the  peace 
for  the  Province  of  Ontario*  (Order  in  Council,  Ju^.y  21, 
I876,  Morris  Papers,  LG  1308,  P.  A.  M*) 

8o40  Viet.,  c*  7,  s.  12. 
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ever  exercised  this  authority 0  Therefore,  after  1876, 
judicial  activity  in  the  Territories  was  confined  to  the 
area  west  of  Keewatin  and  Manitoba » 


After  the  appointment  of  the  stipendiary  magis¬ 
trates  in  18?6,  the  territorial  judicial  system  began  to 
function  much  as  It  did  throughout  the  period  until  1887 » 

When  first  commissioned,  the  two  civilian  stipendiaries 

81 

resided  at  Ft0  Pelly  with  the  Lieutenant-Governor*  But 
when  Laird  mo\5red  to  Battleford  in  1877*  Richardson  moved 

with  him,  taking  control  of  the  Saskatchewan  Judicial  Dis- 

8  ? 

trict  when  it  was  created  in  1878 0  Acting  in  the  Qu* 

Appelle  District,  Ryan  remained  at  Ft*  Pelly  temporarily,83 

qLl 

later  moving  to  nearby  Swan  River *  Stationed  at  Ft* 
Macleod,  Commissioner  Macleod  ministered  to  the  judicial 
needs  of  the  Bow  River  Districted  Each  of  the  stipen- 


o-j 

Commons  Debates,  February  23*  1877*  pp*  2 5^-55 • 

^2As  he  resided  at  the  seat  of  government,  Richard¬ 
son  also  became  legal  adviser  to  the  Lieutenant-Governor* 

( Ibldo ) 

83Ibidc  March  15,  1878,  p*  1183* 

84 

Saskatchewan  Heralds  September  23*  1878* 

83As  provided  by  42  Viet*,  c*  36,  s*  8,  the  Assis¬ 
tant-Commissioner  of  the  Mounted  Police,  in  addition  to  the 
Commissioner,  was  given  the  authority  to  act  as  a  stipen¬ 
diary  magistrate o  But  no  sources  indicate  that  any  Assis¬ 
tant-Commissioner  ever  used  these  powers* 
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diaries  held  courts  at  their  place  of  residence  and  also  at 
other  major  centres  in  their  respective  judicial  districts,, 
Because  these  settlements  were  widely  separated  from  one 
another  and  travel  was  both  difficult  and  time-consuming, 
the  magistrates  spent  much  of  their  time  journeying  from 
one  town  to  the  next,  usually  on  horseback  or  by  wagon.  For 
these  reasons  and  because,  at  best,  courts  were  only  held 
twice  a  year  in  most  centres,  offenders  were  often  impri¬ 
soned  for  long  periods  of  time  before  being  tried •  In  one 
instance  recorded  at  Edmonton,  two  prisoners  were  kept  in 

custody  for  eight  months,  and  another  waited  in  prison  for 

86 

more  than  a  year  before  their  cases  were  heard.  In  addi¬ 
tion,  because  of  the  inconvenience  and  expense  involved  in 
obtaining  witnesses,  cases  were  occasionally  remanded  until 
a  witness  could  appear,  leaving  the  offender  in  custody  un¬ 
til  sentence  was  passedo 

Between  1876  and  1880,  a  number  of  justices  of  the 
peace  were  appointed  to  act  in  some  of  the  more  remote  parts 
of  the  Territories o  In  a  few  instances,  the  Lieutenant- 
Governor  commissioned  them  in  response  to  a  specific  request 
or  recommendation o  By  1880,  justices  of  the  peace  were  loc¬ 
ated  in  all  of  the  major  settlements  in  the  North-West 

86 

Department  of  the  Secretary  of  State,  North-West 
Mounted  Police  Branch,  to  E.  A.  Meredith,  Deputy  Minister 
of  the  Interior,  December  4,  1877,  Attorney  General’s  *G* 
Series,  45L,  A.  S0,  Saskatoon. 
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Territories  and  most  of  the  minor  ones,  too®  In  1877 » 
Lieutenant-Governor  Laird  voiced  doubt  about  the  validity 
of  the  commissions  which  had  been  issued  to  justices  of  the 
peace  between  the  time  that  the  North-West  Territories  Act, 
1875  had  been  passed,,  and  the  time  that  it  became  operation¬ 
al  o  Therefore,  he  reappointed  eleven  justices®^ 

The  courts  which  the  magistrates  and  justices  held 
at  this  time  were  simple,  unsophisticated,  and,  at  times, 
informal o  Officers  of  the  North-West  Mounted  Police  prose¬ 
cuted  most  criminal  offences  while  the  defendants  spoke  for 
themselves „  Few  juries  were  summoned,  and  therefore  almost 
all  offences  were  heard  summarily,,  Cases  involving  French- 

speaking  defendants  and  witnesses  were  heard  with  the  aid 

88 

of  an  interpreter o  In  order  to  impress  upon  the  Indians 

the  nature  and  importance  of  the  judicial  process,  courts 

were  held  openly,  and  often  the  proceedings  were  translated 

89 

to  the  chiefs  who  commented  on  them  to  their  followers®  y 
Often,  in  adjudicating  petty  crimes  and  minor  disputes  In- 


Laird  to  the  Minister  of  the  Interior  March  15, 
I877j  North-West  Territories,  Lieutenant-Governor® s  Office, 
Correspondence  of  Laird  with  the  Secretary  of  State  and  the 
Minister  of  the  Interior,  A®  S®,  Regina® 

^William  Favele  to  Laird,  June  11,  1879 *  Attorney 
General ' s  fG®  Series,  19L,  A®  S»,  Saskatoon*  Favele  com¬ 
plained  that  he  acted  as  an  interpreter  for  Stipendiary 
Magistrate  Ryan  in  eight  cases,  and  when  he  presented  his 
bill  for  services,  Ryan  refused  payment® 

^Winnipeg  Free  Press,  June  1,  1877® 
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volving  Indians,  the  justices  (especially  Mounted  Police 
officers)  settled  issues  out  of  court  with  a  reprimand  or  a 
conciliatory  gesture,  thus  bypassing  the  existing  judicial 
system  while  meeting  the  ends  of  justice.^0 

Few,  if  any,  of  the  justices  of  the  peace  were  men 
with  legal  training,  and  because  of  this,  it  is  quite  pro¬ 
bable  that  many  of  them  conducted  their  judicial  business 
according  to  the  spirit,  rather  than  the  letter,  of  the 
law.  The  consequences  of  this  situation,  somewhat  exagger¬ 
ated,  are  given  life  in  a  humorous  and  oft-repeated  yarn  con¬ 
cerning  a  justice  of  the  peace  and  a  man  brought  before  him 
for  the  theft  of  a  rowboat To  the  unpracticed  eye  of  the 
justice,  the  only  offence  contained  in  the  Criminal  Code 
which  seemed  to  apply  to  the  case  was  piracy®  As  a  result, 
the  unfortunate  offender  was  charged  with  and  convicted  of 
this  crime®  The  justice  then  discovered  that  piracy  could 
only  be  punished  by  hanging®  Caught  in  this  trap  of  his  own 
making,  he  quickly  appealed  to  the  attorney-general  of  the 
Territories  who  reduced  the  charge  to  theft  under  twenty- 
five  dollars  and  instructed  the  justice  to  levy  a  suitable 
fine®  Doubtless,  this  story  has  improved  with  age®  But  it 

90 

Report  of  the  Commissioner  of  the  North-West  Mounted 
Police  (James  F®  Macleod),  C®  S®  P®  1879«  no®  52,  p»  26.  Also, 
Report  of  the  Superintendent  Commanding  Ft®  Walsh,  L.  N®  F. 
Crozier,  C®  S®  P®  1880,  no®  4,  p.  21® 

91 

The  "Third  Column"  on  the  editorial  page  of  the 
Edmonton  Journal®  May  14,  1965  contains  the  latest  re¬ 
telling  of  this  tall  tale. 
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does  help  to  illustrate  the  probability  that  the  adminis¬ 
tration  of  justice  in  the  Territories  at  this  time  was  more 
informal  and  less  exact  than  it  has  been  at  any  time  since® 
In  view  of  this  informality*  one  question  remains 
unanswered?  how  effective  was  this  judicial  system  in  com¬ 
batting  and  reducing  lawlessness  in  the  North-West?  The 

early,  published  criminal  statistics  are  neither  complete 

92 

nor  accurate,  but  they  do  yield  one  or  two  hints  which 
help  to  answer  this  question®  Very  few  serious  offences 
were  committed?  most  of  them  were  of  a  petty  nature,  usu¬ 
ally  assaults,  simple  larceny,  or  offences  involving  liquor. 
Unfortunately ,  the  rate  of  crime  in  the  Territories  cannot 
be  ascertained  accurately,  and  therefore  no  comparison  can 

be  made  with  the  criminal  statistics  of  the  provinces®  But 

93 

the  North-West  was  commonly  regarded  as  peaceful,  and  for 


92The  Annual  Reports  of  the  North-West  Mounted  Police 
(found  in  the  Canada  Sessional  Papers)  contain  criminal  sta¬ 
tistics  for  the  Territories  in  this  period®  But  because  all 
justices  of  the  peace  and  stipendiary  magistrates  were  to 
send  their  returns  to  the  Lieutenant-Governor,  these  statis¬ 
tics  are  most  likely  a  record  of  the  judicial  activities  of 
the  police  rather  than  those  of  the  North-West  Territories 
as  a  whole®  In  addition,  for  some  years  no  such  records 
exist  at  all,  and  for  others,  they  exist  for  part  of  the  Ter¬ 
ritories  only® 

During  this  period,  criminal  statistics  were  also 
compiled  on  a  national  basis  and  presented  in  tabular  form 
as  an  appendix  to  the  Annual  Report  of  the  Minister  of  Agri¬ 
culture  (also  found  In  the  Canada  Sessional  Papers)®  A 
comparison  of  the  statistics  listed  in  this  report  and  those 
gathered  by  the  Mounted  Police  reveals  wide  discrepancies® 

For  these  reasons,  the  available  criminal  statistics 
are  considered  by  this  writer  to  be  unreliable,  and  are  there¬ 
fore  not  useful  for  detailed  analysis® 

^Saskatchewan  Herald*  October  21,  1878®  Also, 

Annual  Report  of  the  Minister  of  the  Interior,  C®  S®  P» 

1880,  no®  4,  pp®  ix-x® 
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this  states  the  judicial  system  was  partially  responsible 0 
Although  it  was  neither  as  powerful  nor  as  comprehensive 
as  a  provincial  judicial  system,  it  did  satisfy  the  needs 
of  the  Territories,  at  least  until  1880 0 


}  '■ 


"iS  ' 

1 


-  .  ’  t  • 


. 


. 


■*  v  f 


i 


•  W-I  ,  i-/  $.*/■  v/.t  t;  •>****  A  lo. 


CHAPTER  IV 


FURTHER  GROWTH  AND  NEW  PROBLEMS,  1880  -  86 


In  1880 ,  Parliament  passed  an  act  to  amend  and  con¬ 
solidate  the  North-West  Territories  Acts,  1875  and  1877 
Like  its  predecessors,  this  new  Act  contained  a  section 
which  outlined  the  structure  of  the  territorial  judicial 
system;  most  of  the  existing  provisions  regarding  the 
administration  of  justice  were  again  adopted,  but  some 
changes,  largely  involving  the  office  of  stipendiary  magi¬ 
strate,  were  also  included 0  By  one  of  these  amendments, 
this  Act  became  the  first  statute  to  specify  the  qualifi¬ 
cations  which  prospective  stipendiary  magistrates  were  re¬ 
quired  to  possess  before  receiving  a  commission;  they  were 

to  be  barristers  or  advocates  of  five  years  standing  in  any 

2 

province o  As  another  addition  to  past  legislation,  it  was 

provided  that,  although  stipendiaries  were  given  jurisdic- 

3 

tion  throughout  the  Territories,  they  were  usually  to  exer- 

143  Viet.,  Co  25° 

2Ibid»,  So  7^» 

^They  were  allowed  jurisdiction  over  all  offences 
arising  in  the  North-West  Territories  or  in  any  territory 
east  of  the  Rocky  Mountains  where  the  border  between  British 
Columbia  and  the  Territories  had  not  yet  been  officially  as¬ 
certained  o  (Ibid. ,  So  76o) 
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else  It  in  the  judicial  district  assigned  to  them  by  the 

4 

Governor  in  Council 0  The  stipendiary*  however,  was  allowed 
to  hold  court  at  the  times  and  places  he  thought  proper 
Also  in  amendment  to  previous  legislation,  this  Act  further 
broadened  the  powers  of  stipendiary  magistrates  in  summary 
offences *  They  were  allowed  to  hear  charges  of  petty  lar¬ 
ceny,  etco  summarily,  if  the  value  of  the  property  involved 
did  not  exceed  $200,^  instead  of  $100  (until  then  the  exist¬ 
ing  limit )0  In  a  summary  manner,  they  could  also  judge 

7 

those  indicted  for  escaping  lawful  custody*  Further, 
the  Act  of  1880  simplified  the  provisions  first  made  in 
1877  which  allowed  stipendiaries  to  sit  with  one  or  two 
justices  of  the  peace  while  hearing  serious  offences*  There¬ 
after,  in  the  company  of  a  single  justice,  the  stipendiaries 

8 

could  hear  all  crimes 9  regardless  of  their  gravity*  Finally, 
the  Act  made  a  few  other  minor  additions,  including  a  clause 

9 

governing  the  calling  of  witnesses,  a  clause  regarding  the 

fees  allowed  for  coroners,  witnesses,  and  juries,10  a  clause 

11 

regulating  the  laying  of  complaints  in  summary  charges,  and 
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a  clause  redefining  the  relationship  between  the  North-West 

12 

Mounted  Police  and  the  Lieutenant-Governor Thus,  although 
this  Act  increased  the  powers  of  the  stipendiary  magistrates, 
it  made  no  fundamental  changes  in  the  basic  structure  of  the 
territorial  judicial  system* 

Meanwhile 9  the  North-West  Council  apparently  be¬ 
lieved  that  the  Civil  Justice  Ordinances  of  1878  and  1879 
adequately  cared  for  the  judicial  needs  of  the  Territories, 
for  it  made  no  further  attempt  to  legislate  in  this  sphere 

until  1883®  In  that  year  it  passed  a  few  minor  amendments 

13 

to  the  two  ordinances  above 0  Also,  the  Council  enacted 

legislation  regulating  the  returns  of  justices  of  the 

1 4 

peace o  But  in  the  following  year,  at  their  next  session, 
the  councillors  approved  a  new  ordinance  which  amended  and 
consolidated  the  provisions  made  in  1878,  1879»  and  1883®^ 


12Ibldo,  So  ?2 o 

^Ordinance  no0  3?  1883®  The  only  addition  to  the 
structure  of  the  judicial  machinery  in  the  Territories  was 
made  in  section  3  of  the  ordinance  which  stated  that,  until 
there  was  a  resident  stipendiary  magistrate  in  each  judicial 
district,  the  Lieutenant-Governor  could  direct  any  of  the 
magistrates  to  preside  over  the  courts  held  in  districts 
where  no  stipendiary  resided*  This  provision  was  made  be¬ 
cause,  as  provided  by  the  ordinance,  a  fourth  judicial  dis¬ 
trict  had  been  created  in  the  North-West 0 

1  A 

x  Ordinance  no0  13,  1883®  These  returns  were  to  be 
made  twice  yearly  to  the  Lieutenant-Governor* 

^5 ordinance  no0  3,  1884 „ 
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It  made  no  significant  changes  in  the  structure  of  the 
territorial  judicial  system  either,  but  it  did  enlarge  the 
code  of  civil  procedure  which  past  legislation  had  estab¬ 
lished  o  Also  in  1884,  the  Council  passed  an  ordinance  re¬ 
specting  the  appointment  of  constables,  thus  replacing  the 
one  enacted  in  18?80^  In  addition,  the  duties  of  justices 
of  the  peace  in  appeals  were  regulated 

During  the  session  of  1884,  Parliament  again  re¬ 
viewed  and  amended  existing  legislation  concerning  the 

government  of  the  North-West,  but  again  only  minor  changes 

1  8 

in  the  territorial  judicial  system  were  made0‘  As  well 

as  further  providing  for  coroners  and  making  new  provision 

19 

for  deputy  sheriffs,  it  gave  the  Manitoba  Court  of  Queen* s 

Bench  the  authority  to  reverse  or  confirm  a  judgment  or 

order  a  new  trial  in  the  instance  of  civil  Issues  under 
20 

appeal®  Previously,  the  Manitoba  Court  had  enjoyed  only 

the  power  to  confirm  decisions  or  order  new  trials0  As 

allowed  by  another  clause,  the  decisions  of  justices  of  the 

21 

peace  could  be  appealed  to  stipendiary  magistrates In 

■^Ordinance  no0  20,  1884 0 
Ordinance  no0  24,  X8840 

^-®These  amendments  were  contained  in  47  Vict0,  c.  23® 
■^Ibido ,  So  2  and  s0  3* 

20Ibldo ,  So  60 

^Ibido ,  So  9o  But  no  appeal  could  be  heard  from 
the  decision  of  a  stipendiary  magistrate  who  was  acting  as 
a  justice  of  the  peace*, 
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additions,  an  Order  in  Council,  gave  the  Territories  a  new 
and  more  satisfactory  method  of  collecting  the  money  which 
justices  of  the  peace  and  stipendiary  magistrates  received 

op 

from  fines  and  penalties a 

In  1885#  both  the  federal  government  and  the  North- 

West  Council  again  altered  the  territorial  judicial  system 

slightly o  Parliament  passed  another  amendment  to  the  North- 

West  Territories  Act,  1880 §  it  authorized  the  appointment 

23 

of  a  fourth  stipendiary  magistrate,  and  also  allowed  any 

offence  to  be  heard  summarily,  with  the  assent  of  the 
oh 

accused „  This  new  statute  also  amplified  the  Act  of 

.1884,  stating  that  the  court  of  appeal  from  convictions 

and  orders  of  justices  of  the  peace  was  to  be  a  stipendiary 

magistrate,  sitting  without  a  jury In  addition,  by  an 

Order  In  Council  dated  July  9,  1885,  the  federal  government 

applied  to  the  North-West  Territories  several  sections  of  an 

26 

act  respecting  procedure  in  criminal  cases .  The  Council 
also  made  further  provision  for  the  administration  of  justice 

in  the  Territories,  passing  an  ordinance  to  amend  the  Civil 

2? 

Justice  Ordinance  of  1884*  But  it,  too,  made  no  funda- 

2 2 order  in  Council,  June  29,  1884,  Statutes  of 
Canada ,  1885,  pp.  cvill  -  cix0  Henceforth,  returns  were 
to  be  made  on  a  quarterly,  rather  than  a  semi-annual  basis . 

2348  &  49  Viet.,  c6  51,  s0  40 

^Tbido ,  sa  5° 

25ibld0,  So  7. 

^'Statutes  of  Canada,  1886,  p0  liv. 

2? 


Ordinance  no0  5»  1885 
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mental  change  in  the  fabric  of  the  territorial  judicial 
systenu  The  major  part  of  this  ordinance  amended  the 
existing  body  of  civil  law*  and  in  addition,  allowed  the 
stipendiary  magistrates  (or  a  majority  of  them)  to  request 
the  Lieutenant-Governor  to  divide  the  Territories  into 

p  Q 

judicial  districts „  It  also  gave  the  magisterial  body 
the  somewhat  pretentious  name  of  the  High  Court  of  Justice. 29 
As  John  Hawkes  observed,  however,  "practically,  the  ’High 
Court  of  Justice8  was  never  more  than  a  name0"^  In  addi¬ 
tion  to  this  ordinance  involving  the  administration  of 
justice,  the  Council  of  1885  passed  two  others,  one  which 
amended  the  duties  of  justices  of  the  peace, ^  and  one 
which  outlined  the  procedure  which  stipendiary  magistrates 
were  to  follow  when  notice  of  appeal  was  given0-^ 

During  the  period  from  1880  to  I885,  both  the  fed¬ 
eral  and  the  territorial  governments  took  an  active  inter¬ 
est  in  the  judicial  administration  of  the  North-West 0 
Building  on  foundations  laid  in  1873>  1875»  and  1877*  these 
two  governments  improved  the  existing  judicial  system  but 


Ibido. ,  So  1 o 

29Ibid0 

3° John  Hawkes,  The  Story  of  Saskatchewan  and  its 
People  (3  volsoj  Chicagog  The  So  J»  Clarke  Publishing  Co., 
1924),  II,  p0  956o 

•^Ordinance  noc  6,  l885o 

920rdinance  noQ  7 »  18&50 
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made  no  major  change  in  its  structure 0  And  by  providing 
it  with  a  body  of  civil  and  procedural  law,  they  helped  it 
to  grow,  both  in  stature  and  in  scope 0 


As  was  mentioned  above,  in  18?8  the  North-West 
Council  divided  the  Territories  into  three  judicial  dis- 
tricts,  two  of  which  were  later  subdivided a  Temporarily, 
this  arrangement  proved  satisfactory 0  But  in  1882,  four 
Provisional  Districts  were  designated  in  the  North-West, 
and  as  a  result,  in  the  following  year,  the  Council  created 
new  judicial  districts  which  conformed  more  closely  to  the 
recent  political  divisioning  of  the  North-West Four  dis¬ 
tricts  were  named,  and  the  Lieutenant  Governor  was  allowed 
to  establish  divisions  within  each  of  thea.^  The  clauses 


^ Supra,  p,  54. 

^  Do  Colwyn  Williams,  "Law  and  Institutions  in  the 
North  West  Territories  (1869-1905) , "  Saskatchewan  Bar  Re¬ 
view^  XXX  (June,  1965)*  p®  and  Horace  Harvey,  "tfhe  Early 
Administration  of  Justice  in  the  North  West,”  Alberta  Law 
Quarterly,  I  (November,  .193*0 >  P°  120  . . 

35ordinance  no0  3,  1883,  s0  lo  The  first  judicial 
district  comprised  all  of  the  Provisional  District  of  Assin- 
iboia  east  of  the  fourth  principal  meridian  west  (according 
to  the  Dominion  Lands  Survey )0  The  second  contained  the  re¬ 
mainder  of  Assiniboia  and  that  part  of  the  District  of  Alberta 
which  lay  south  of  the  north  boundary  of  Assiniboia,  produced 
westerly  until  it  met  the  centre  of  the  Red  Deer  River,  then 
upstream  to  its  source,  and  then  west  to  the  border  of  Bri¬ 
tish  Columbia o  The  third  Judicial  district  embraced  the  re¬ 
mainder  of  Alberta,  and  all  of  the  District  of  Saskatchewan 
west  of  the  fourth  principle  meridian,  Including  all  of  the 
Territories  which  lay  north  and  west  of  Saskatchewan  and  west 
of  the  fourth  principle  meridian0  The  fourth  judicial  dis¬ 
trict  comprised  the  remaining  portion  of  Saskatchewan,  and 
all  of  the  Territories  which  lay  to  the  north  of  that  Dis¬ 
trict  o 
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of  the  ordinance  which  made  these  provisions  came  into 
force  on  January  1,  1884,  but  they  did  not  remain  in  oper-= 
ation  long  because,  in  that  year,  the  Council  again  re¬ 
arranged  the  boundaries,  reducing  the  number  of  districts  to 
three o  By  a  proclamation  of  the  Lieutenant-Governor  on 
November  1,  1884,  these  new  judicial  districts  were  each 
subdivided  into  two  or  three  sections ^  But  these  pro¬ 
visions  were  revised  once  more  by  the  Civil  Justice  Ordin¬ 
ance  of  1885®  The  existing  judicial  districts  were  to  be 
abolished,  and  new  ones  were  to  be  proclaimed  by  the  Lieu¬ 
tenant-Governor  at  the  request  of  a  majority  of  the  stip- 

oQ 

endiary  magistrates,, D  But  these  new  provisions  did  not 
become  operational  Immediately,  and  therefore  the  judicial 
districts  which  were  formed  in  1884  remained  unaltered  un¬ 
til  l88?o 


3  Ordinance  no,  3>  1884,  s0  1.  The  Assiniboia  Jud¬ 
icial  District  embraced  nothing  but  the  Provisional  District 
of  Assiniboia.  The  Alberta  Judicial  District  Included  all 
of  the  Provisional  District  of  Alberta  south  of  the  townships 
beginning  with  the  number  4lo  The  Saskatchewan  Judicial  Dis¬ 
trict  contained  the  remainder  of  Alberta  plus  the  Provisional 
Districts  of  Athabaska  and  Saskatchewan. 

•^Ordinances  of  1884,  pp.  ix-x.  The  District  of 
Assiniboia  was  divided  in  two  along  the  107th  meridian;  the 
eastern  section  was  known  as  the  Regina  Division  and  the 
western  as  the  Medicine  Hat  Division.  The  Alberta  District 
was  divided  along  the  line  separating  townships  sixteen  and 
seventeen.  The  northern  portion  was  known  as  the  Calgary  Div¬ 
ision  while  the  southern  part  was  called  the  Ft.  Macleod  Div¬ 
ision.  The  Saskatchewan  Judicial  District  contained  three 
divisions.  The  Edmonton  Division  comprised  the  portion  of 
the  judicial  district  which  lay  west  of  the  boundary  of  the 
Provisional  District  of  Saskatchewan.  The  Battleford  and 
Prince  Albert  Divisions  were  separated  from  one  another  by 
the  107th  meridian,  and  they  comprised  the  remainder  of  the 
Judicial  district. 

^Ordinance  no.  5»  1885»  s.  1. 
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The  office  of  sheriff  in  the  Territories  was  created 
by  the  North-West  Territories  Act,  1875«^  Appointed  by 
the  Governor-General,  the  sheriff  was  to  reside  at  the  place 
named  in  his  commission  and  to  receive  a  yearly  salary  of 
not  more  than  $1200 0^°  When  the  Act  of  1875  was  amended  in 
1880,  a  new  provision  required  the  sheriff  to  post  security 
with  the  Lieutenant-Governor,  guaranteeing  the  proper  per¬ 
formance  of  his  duties 0 41  In  1881,  the  shrievalty  was  more 

carefully  defined  by  an  ordinance  of  the  North-West  Council 

42 

which  outlined  some  of  the  duties  of  office.  Because 

territorial  growth  created  a  need  for  more  sheriffs,  the 

1884  amendment  to  the  North-West  Territories  Act,  1880 

allowed  the  sheriff  to  appoint  deputies  with  the  approval 

43 

of  the  Lieutenant-Governor,  J  and  an  Order  in  Council  of 
the  same  year  established  the  fees  which  deputies  could  re- 
ceive»^ 

The  first  sheriff,  Molyneux  St0  John  was  appointed 
4*5 

in  18?7;  J  he  was  replaced  in  1879  by  a  Manitoba  saloon 


39 Supra  „  Po  41 o 
4o38  Viet 0 ,  Co  49, 
4l43  Viote,  c.  25, 
^ordinance  no.  4, 

4347  Vict0,  c„  23, 
44 


So  55® 

s  o  7-1  ® 

1881  o 


So  2  o 

Ordinances  of  1884,  pp, 


xv-xvi 


4^The  Secretary  of  State  to  the  Lieutenant-Gover¬ 
nor,  September  8,  1877,  Attorney  General’s  *G*  Series, 687,  A»S 
Saskatoon o 
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keeper  named  Edouard  Richard®  Both  of  them  abused  their 

office  grossly  because  neither  of  them  lived  in  the  Terri- 
46 

tories  and  therefore  could  not  perform  their  duties 

properly®  Richard® s  successor,  Major  S®  E®  Chapleau,  was 

47 

commissioned  in  I883,  and  his  appointment  also  seemed 

somewhat  irregular®  A  brother  of  J,  A®  Chapleau,  Secretary 

of  State  in  the  Macdonald  ministry,  and  leader  of  the  Quebec 

Bleus,  he  had  recently  been  dismissed  from  the  Department 

of  Public  Works  in  Ottawa  for  accepting  a  $4000  bribe  from 

48 

railway  contractors®  He  did,  however,  reside  in  the 

Territories®  Unfortunately,  because  these  appointments 

were  prey  to  political  whim,  the  office  of  sheriff  became 

somewhat  of  a  sinecure,  and  as  a  result,  the  Mounted  Police 

performed  most  of  its  duties,  at  least  until  deputy  sheriffs 

49 

were  first  appointed®  y  Nor  did  this  situation  go  unnoticed 
by  the  press;  both  the  Saskatchewan  Herald  and  the  Prince 
Albert  Times  objected  to  the  use  of  the  office  for  patronage 
purposes,  especially  as  resident  sheriffs  were  badly  needed 
in  the  North-West® 

Because  of  this  need,  the  first  deputy  sheriffs 
were  commissioned  in  1884®  Apparently,  however,  even  this 


^Saskatchewan  Herald.  August  4,  1883® 

^Order  in  Council,  July  7,  1883>  Department  of 
the  Interior  Files  (microfilm),  A®  S®,  Regina® 

^Prince  Albert  Times,  September  5»  1883® 

^Saskatchewan  Herald,  April  14,  I883* 
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provision  quickly  proved  unsatisfactory  because,  at  its 
1885  session,  the  North-West  Council  passed  a  resolution 
asking  the  federal  government  to  appoint  a  sheriff  for 
each  judicial  district  and  then  allow  him  to  appoint  de¬ 
puties  as  he  saw  fit®"^  For  the  time  being,  however,  this 
request  was  ignored,  and  no  further  changes  in  the  office 
of  sheriff  were  made  until  the  Supreme  Court  Act  of  1886 
went  into  effect 0 


The  office  of  coroner  did  not  exist  in  the  North- 
West  Territories  until  1880,  partly  because  the  first  attempt 
to  create  it  failed  in  1873®^  But  as  the  Territories 
grew,  so  did  the  need  for  coroners,  and  therefore  the  Coun¬ 
cil  again  considered  the  appointment  of  such  officials 
during  its  1879  session*  However,  feeling  that  this  move 
might  yet  be  ultra  vires*  the  councillors  took  no  further 
action®^2  In  a  letter  to  the  Minister  of  the  Interior, 
Lieutenant-Governor  Laird  subsequently  explained  the  Terri¬ 
tories®  need  for  a  coroner,  also  recognizing  that  the  great- 


^°Resolution  of  the  Executive  Council  of  the  North- 
West  Territories,  December  5>  1885,  Typed  Transcripts  of  the 
Department  of  the  Interior  Files,  Dominion  Lands  Branch, 
file  no®  104665,  pp®  1  -  2,  A«  S®,  Saskatoon® 

^ Supra .  pp®  27  -  31® 

->2Laird  to  the  Minister  of  the  Interior,  December 
16,  1879,  Department  of  the  Interior  Files  (microfilm),  A®  S. 
Regina® 
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est  care  should  be  taken  to  avoid  expense .53  Finally,  when 

Parliament  passed  the  North-West  Territories  Act,  1880,  a 

clause  was  included  which  provided  coroners  for  the  Terri- 

54 

torieSo  Under  its  authority,  stipendiary  magistrates, 
the  Commissioner  and  Assistant  Commissioner  of  the  North- 
West  Mounted  Police,  and  others  approved  by  the  Governor 
in  Council  were  to  be  appointed •  In  1884,  this  clause  was 
amended,  thus  including  the  Indian  commissioners  as  coroners 
and  allowing  the  Lieutenant-Governor  to  make  these  appoint¬ 
ments  .55 

Although  a  few  coroners  were  named  in  the  early 

1880® s,  appointments  were  not  made  on  a  large  scale  until 

1884. Some  of  the  early  appointees  were  officers  of  the 

Mounted  Police,  while  others  were  doctors.  Not  all  of  them 

were  well-qualified  to  hold  their  offices,  however,  and  as 

a  result,  in  1886  the  Lieutenant-Governor  expressed  the 

wish  that  appointments  be  reserved  for  members  of  the  med- 

57 

ical  profession  if  at  all  possible.  Perhaps  this  absence 
of  professional  qualification  was  partly  responsible  for 
the  informal  manner  in  which  at  least  some  of  the  inquests 
were  conducted.  In  one  instance,  the  coroner,  the  wit- 


53  ibid. 

5^43  Viet.,  Co  25,  s.  82. 

5547  Viet.,  Co  23,  s.  3c 

5^The  North-West  Territories  Gazette 0 

5?Ao  Eo  Forget  to  Superintendent  Neale,  August  20, 
1886,  file  re:  coroners,  A«  So,  Regina. 
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nesses ,  and  the  jurors  conducted  a  hearing  while  lying  in 
the  shade  of  a  hay  wagon  to  escape  the  summer* s  heato 
By  1886 ,  therefore ,  the  North-West  enjoyed  the  services  of 
coroners,  even  though  many  of  them  were  not  professionally 
qualified o 


Of  the  stipendiary  magistrates  appointed  in  1876, 

Matthew  Ryanas  career  was  the  shortest,,  As  early  as  1878, 

it  was  rumoured  that  his  conduct  was  unbecoming  of  a  judicial 
59 

officer 9  and  as  a  result,  a  commission  of  three  was  appointed 
in  1880  to  investigate  charges  made  against  him.^°  While 
this  inquiry  was  in  progress,  he  was  given  leave  of  absences 
and  Richardson  assumed  his  judicial  responsibilities 
In  the  following  year*  Ryan  was  ordered  to  return  to  duty, 
and  it  was  understood  that  the  charges  against  him  had  not 


-5 ^ John  Do  Higginbotham9  When  the  West  Was  Young; 
Historical  Reminiscences  of  the  Early  Canadian  West  (Tor- 
onto?  Tha^Ryerson  Press,  1933)*  P«  177° 

Laird  to  Ryan,  March  26,  1878,  Laird’s  Letter- 
book,  Ao  .So,  Regina* 

U Order  in  Council,  March  3»  1880,  Department  of  the 
Interior  Files  (Microfilm),  A*  S0,  Regina,  Some  of  these 
charges  were  termed  "trivial" ,  while  others  were  labeled 
"more  serious” „  Most  of  the  offences  allegedly  occurred 
over  a  period  of  three  years 0  Unfortunately,  the  specific 
nature  of  the  charges  cannot  be  ascertained  from  the  avail¬ 
able  sources,  but  perhaps  the  report  of  the  investigating 
commission  will  be  found  if  the  files  of  the  Department  of 
Justice  are  opened  for  public  inspection, 

°^0rder  in  Council,  March  16,  1880,  Department  of 
the  Interior  Files  (microfilm),  A0  S»,  Regina0 
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been  sustained »  Shortly  after,  however,  he  was  removed 
from  office  with  no  further  explanation.0  Later  charges 
claimed  that  he  was  dismissed  because  of  his  strong  sym¬ 
pathy  for  the  Liberal  party, ^  but  most  likely  his  past 
actions  were  as  responsible  as  his  political  sympathies. 

Ryan®  s  loss  was  also  a  loss  to  the  Territories 
because  he  was  not replaced  immediately.  For  more  than  two 
years  afterwards,  Richardson  and  Macleod  were  the  only 

stipendiaries  in  the  North-West,  and  Richardson  was  forced 

64 

to  fill  the  vacuum  created  by  Ryan*  s  departure.  This 
additional  burden  was  too  heavy  for  one  man's  shoulders, 
and  as  a  result,  federal  officials  began  to  search  for  a 
new  stipendiary  in  l883o  Macdonald  had  promised  to  appoint 
a  French- Canadian, and  therefore,  on  September  28,  1883, 
Charles  B0  Rouleau  was  commissioned.  A  former  Quebec  law¬ 
yer,  he  was  a  wise  choice  because  he  had  enjoyed  eight 

years  of  experience  as  a  stipendiary  magistrate  in  the 

66 

Ottawa  District.  Assigned  to  Battleford,  he  remained 


62 

Saskatchewan  Herald,  July  18,  1881. 

^3commons  Debates.  April  27,  1886,  p.  888. 

^Although  the  extension  of  Manitoba's  boundaries 
in  1880  removed  a  well-populated  area  from  the  Territories 
(and  Ryan's  judicial  district),  Richardson  nevertheless 
had  many  additional  duties  to  attend  to  after  Ryan  left 
office. 

^Macdonald  to  Dewdney,  October  14,  188 3,  Dewdney 
Papers,  Glenbow. 

^Prince  Albert  Times.  December  14,  1883* 
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there  until  he  moved  to  Calgary  in  the  spring  of  1886 0 

Hugh  Richardson  was  the  most  respected  of  the 
stipendiaries 9  and  deservedly  so0  During  the  period  be¬ 
tween  the  dismissal  of  Ryan  and  the  appointment  of  Rouleau, 
he  performed  the  duties  of  two  men,  an  especially  diffi¬ 
cult  task  because  it  increased  the  amount  which  he  was 
required  to  travels  (During  the  year  of  1882,  he  trav¬ 
elled  a  total  of  3000  miles  by  horse  and  wagon*  In 

addition  to  his  judicial  duties,  Richardson  was  the  Lieu¬ 
tenant-Governor  9  s  legal  advisor  and  an  active  and  influen¬ 
tial  member  of  the  North-West  Council 0  More  than  once  his 

68 

actions  won  applause  from  the  territorial  press,  and  in 
addition,  he  was  popular  with  the  members  of  the  legal  pro¬ 
fession  who,  in  1883,  presented  him  with  a  complimentary 
address 

Colo  Macleod  acted  as  a  stipendiary  magistrate 
and  Commissioner  of  the  North-West  Mounted  Police  until 
June  19*  1880 *  Then  he  was  relieved  of  his  duties  as 

Commissioner  because  the  Increasing  responsibilities  of 

’  70 

both  offices  became  more  than  one  man  could  properly  meet*' 

^Edmonton  Bulletin,,  December  30 *  1882* 

^®Ibld*  and  also  April  14,  1883;  Regina  Leader, 
April  19,  THF57  Prince  Albert  Times,  January  ll,  1884; 
Saskatchewan  Herald*  May  24,  1866, 

^Regina  Leader*  December  20,  1883„ 

^ Order  in  Council,  June  19 >  1880,  Department  of 
the  Interior  Files  (microfilm),  A,  S,,  Regina,  When  re¬ 
commissioned  as  a  stipendiary  magistrate  in  1880,  Macleod 
was  given  precedence  from  October  7$  18?6,  as  both  Ryan 
and  Richardson  enjoyed. 
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He  continued  to  act  as  a  stipendiary  at  Ftu  Macleod,  and 

although  Macdonald  once  referred  to  him  as  "the  most 

71 

slothful  of  officers" ,  '  he  apparently  exercised  his 
jurisdiction  satisfactorily •  (His  successor  as  Com¬ 
missioner  S)  Lt0  Colo  Ao  Go  Irvine g  also  exercised  his 

7? 

authority  as  a  stipendiary  magistrate  ex  officio^ 1  al¬ 
though  he  had  been  requested  not  to  do  so.*^  in  this 
capacity  he  sat  alone,  and  also  In  the  company  of  Macleodc) 
Even  while  Rouleau* s  appointment  was  imminent, 

the  Prime  Minister  was  thinking  of  appointing  a  fourth 

oh, 

stipendiary  magistrate®'  As  usual,  his  wish  to  keep 

expenses  at  a  minimum  was  an  Important  consideration,  but 

he  also  realized  that  the  North-West  was  growing,  and  that 

the  need  to  protect  life  and  property  was  great,  too® 

Lieutenant-Governor  Dewdney  suggested,  however,  that  three 

75 

magistrates  were  sufficient  for  the  present,  and  this 
assessment  probably  discouraged  the  Macdonald  administration 


^Macdonald  to  Dewdney,  December  8,  1883,  Dewdney 
Papers,  Glenbow® 

^The  criminal  statistics  compiled  by  the  North- 
West  Mounted  Police  and  published  in  the  Canada  Sessional 
Papers  list  Irvine  as  having  exercised  the  powers  of  a 
stipendiary  magistrate • 

^Rftglna  Leader,,  August  20,  1885. 

Oh 

'Macdonald  to  Dewdney,  September  17,  1883,  Mac¬ 
donald  Papers,  Dewdney-Macdonald  Correspondence,  A®  S®, 
Regina® 

^Dewdney  to  Macdonald,  September  24,  1883,  Mac¬ 
donald  Papers,  Dewdney-Macdonald  Correspondence,  A®  S®, 
Regina® 
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from  taking  further  action  Immediately .  But  during  the 
next  two  years ,  public  agitation  for  more  magistrates  grew 
considerably ,  and  in  response,  a  fourth  stipendiary  was 
appointed  on  July  30 »  188 5  to  live  in  Calgary.  His  name 
was  Jerimiah  Travis 0 


Of  those  who  sat  on  the  territorial  bench  as 
stipendiary  magistrates,  Jerimiah  Travis  enjoyed  the 
shortest,  most  controversial,  and  least  constructive 
career o  A  Maritimer,  he  had  won  prizes  for  scholarship 
during  his  days  as  a  law  student  at  Harvard.  Austere 
of  personal  habit,  he  neither  drank  nor  smoked,  and  probably 
frowned  upon  those  who  did.  He  had  also  written  a  book  on 
Canadian  constitutional  law.  Apparently  Travis  had  become 
interested  in  securing  a  Judicial  office  for  himself,  be¬ 
cause  he  had  spent  some  time  in  Ottawa  working  towards  this 
77 

end. 

For  some  time,  Calgary  had  needed  a  resident  sti¬ 
pendiary  magistrate,  and  its  citizens  had  not  hesitated  to 
make  this  need  known 0  As  a  result,  the  appointment  of  a 
magistrate  met  with  popular  approval.  But  Travis  was  an 
Easterner,  and  because  of  this  he  was  unpopular  in  some 

OO 

circles  even  before  he  came  west  to  take  up  office. 

^Edmonton  Bulletin.  November  28,  1885 . 

^Calgary  Herald.  September  9»  1885® 

^Ibldo ,  August  5,  1885. 
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However,  when  he  arrived  in  early  September,  1885,  all  ill 
feelings  were  put  by  and  he  was  given  a  warm  welcome 0 
Members  of  the  local  bar  expressed  the  belief  that  harmon¬ 
ious  relations  between  the  bench  and  the  bar  would  undoubt- 
79 

edly  followo  Unfortunately,  these  bright  hopes  were 

destined  to  remain  unfulfilled,  for  Travis  soon  became 

embroiled  in  a  series  of  disputes  which  cut  short  his 

career  as  a  stipendiary  magistrate® 

Early  in  November,  Travis  convicted  one  J.  Clarke, 

a  town  councillor  in  Calgary,  for  the  assault  of  a  police 

80 

officer  in  the  execution  of  his  dutye  Clarke  was  alleged 

* 

to  have  brandished  a  bottle  at  an  un-uniformed  constable 
who  had  been  searching  his  residence  for  liquor  without  a 
search  warrant.  For  this,  Clarke  was  awarded  a  sentence 
of  six  months  imprisonment  with  hard  labour.  Although  not 
uncommon,  the  process  of  allowing  private  residences  to  be 
searched  without  a  warrant  was  both  unpopular  and  contrary 
to  accepted  practice  outside  the  Territories.  Therefore, 
Clarke's  offence  was  regarded  by  many  as  a  test  case,  es¬ 
pecially  as  the  assault  had  been  technical  and  not  physical 
But  Travis  did  not  consider  this  a  test  case,  and  therefore 


Tribune 


79 

It>ld. ,  September  9>  1885. 

^Calgary  Tribune,  November  11,  1885 • 

Calgary  Herald,  November  18,  1885,  and  Calgary 
November  18,  18 8$ c 
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he  awarded  suitable  punishment 0  Indeed ,  he  later  stated 
that a  in  similar  circumstances 9  he  would  impose  an  even 

Q  2 

more  severe  penalty 0 

To  Clarke’s  supporters  the  sentence  seemed  unduly 

severe,  and  therefore  a  noisy  public  outcry  ensued0  Three 

days  after  Travis  had  handed  down  his  judgments  Mayor  George 

Murdoch  chaired  a  well-attended  protest  meeting  which  passed 

resolutions  condemning  both  the  trial  and  the  punishment 

A  few  days  later,  the  City  Council  also  raised  its  voice  in 

protest^  declaring  its  firm  belief  no00  that  he  [Clarke] 

acted  on  principle  as  a  councillor  of  this  municipality, 

and  he  considered  it  his  duty  to  take  a  stand  so  as  to  make 

84 

a  test  case  of  this  matter  oooo" 

Travis  encountered  even  harsher  criticism  from  the 
Calgary  Herald  which9  in  both  its  daily  and  weekly  editions, 
published  articles  and  cartoons  censuring  Clarke’s  sentence c 
And  because  the  Herald  became  deeply  involved,  it  aggravated 
.the  dispute o  At  that  time,  the  editor  of  the  newspaper  was 
Hugh  Cayley 5  a  newcomer  to  journalism,  he  was  also  a  lawyer, 
and  because  of  this  background,  he  had  been  clerk  of  the 
court  for  Travis »  But  as  he  so  forcefully  opposed  the 


^Travis  to  Hc  Bleeker  (counsel  for  Clarke),  Nov¬ 
ember  11,  1885,  published  in  the  Calgary  Herald,  December 
9 9  1885c 


8^Ibid 
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Ibldo ,  November  18,  1885» 
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Clarke  judgment  in  public,  Travis  dismissed  him  from  this 
judicial  post  late  in  November Also,  a  lawyer  who  had 
supported  Cayley  in  this  issue  was  forbidden  to  appear  be¬ 
fore  the  stipendiary  magistrate ®  Undaunted,  the  Herald 
continued  to  publish  articles  criticizing  Travis,  and  as  a 
result,  at  the  end  of  December  editor  Cayley  was  charged 
with  contempt  of  court Tried  and  convicted  by  Travis, 
he  was  told  that  sentence  would  not  be  passed  if  he  apolo¬ 
gized  for  his  actions  and  paid  the  court  costs,  Cayley, 
however,  refused  to  apologize,  and  therefore  he  was  asses¬ 
sed  a  heavy  fine.®?  Refusing  to  pay  the  fine,  he  went  to 

oo 

jail  in  a  triumphal  march,  accompanied  by  a  brass  band* 
Thoroughly  aroused,  the  citizens  of  Calgary  petitioned  the 
Minister  of  Justice  on  Cayley®s  behalf,  and  on  January  2? 
he  was  released  and  his  fine  remitted®^ 

At  the  same  time  as  the  Clarke  affair,  Travis  be¬ 
came  embroiled  in  another  controversy,  this  one  involving 
the  mayor  and  councillors  of  Calgary®  In  December  of  1885 
an  election  was  held  to  fill  the  offices  of  mayor  and  coun¬ 
cillor,  and  after  it  was  over,  a  dispute  arose  concerning 

^Calgary  Herald,  December  2,  1885 • 

®^Ibide  ,  December  30,  1885° 

®?Ibido ,  January  6,  1886®  Cayley  was  fined  $400  and 
costs  plus  a  $100  counsel  fee  and  was  required  to  pay  by  Jan¬ 
uary  4,  1886 o  If  this  was  not  paid  by  the  deadline,  he  was 
to  be  fined  $200  and  costs  plus  the  $100  counsel  fee,  and  was 
to  suffer  three  months  imprisonment »  If  the  fine  remained 
unpaid  at  the  end  of  his  sentence,  Cayley  was  not  to  be  re¬ 
leased® 

88ibid, 

°9Reglna  Leader.  February  2,  1886. 
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certain  late  additions  which  the  victorious  incumbents  had 
made  to  the  list  of  electors*  They  were  charged  with  the 
improper  preparation  of  these  lists 9  and  when  Travis  con¬ 
victed  them,  they  were  fined  and  disqualified  from  holding- 
office  for  two  years *9°  But  as  mentioned  above,  these  men 
were  strong  supporters  of  Clarke  and  Cayley,  and  when  they 
again  found  themselves  in  opposition  to  Travis,  their  in¬ 
dignation  knew  no  bounds*  They  held  several  protest 
meetings  and  then  sent  a  petition  to  Ottawa  demanding  his 
removal.  In  return,  the  supporters  of  Travis  also  petitioned 
the  federal  government,  declaring  their  approval  of  his 
actions.  With  the  town  of  Calgary  thus  split  into  two 
camps.  Judge  J.  Taylor  of  Winnipeg  was  appointed  commiss- 

OT 

ioner  to  investigate  these  events/'  During  the  inquiry, 

no 

Travis  was  given  leave  of  absence.7  The  commission  met 
and  heard  testimony  from  mid- June  to  mid- July  in  1886,  and 
although  its  proceedings  were  well  reported  by  the  press, 
its  findings  were  never  published.  Apparently,  however, 

Judge  Taylor  stated  that  it  was  undesirable  that  Travis 

98 

continue  to  act  as  a  magistrate  in  his  judicial  district 0  7 


9° Calgary  Herald,  January  6,  1886.  The  mayor  was 
assessed  a  $100  fine  and  costs  plus  a  $100  counsel  fee.  The 
councillors  were  fined  $25  each. 

9-*- Ibid  „ ,  April  3»  1886. 

9^His  place  was  taken  by  Rouleau. 

93commons  Debates,  March  9>  1888,  pp.  114  -  15* 
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Therefore 9  when  the  new  territorial  Supreme  Court  was  formed 
in  188?,  Travis  was  not  appointed  to  the  bench® 


The  system  of  judicial  administration  which  exis¬ 
ted  in  the  North-West  after  1870  was  created  for  a  primi¬ 
tive  frontier  society®  As  a  result,  it  was  much  less  ela¬ 
borate  than  those  found  in  other  Canadian  provinces .  The 
growing  West,  however,  placed  an  increasingly  heavy  burden 
on  this  simple  system,  and  thus  it  became  less  and  less 
satisfactory  with  each  passing  year®  Popular  discontent 
with  the  administration  of  justice  was  non-existent  in  the 
North-West  during  the  .1870 8  s,  although  isolated  grievances 
were  felt  occasionally ®  But  between  1882  and  1885,  dis¬ 
satisfaction  with  existing  judicial  provisions  became  a 
common  sentiment,  especially  in  the  larger  territorial 
centres®  The  growth  of  these  feelings  indicated  that,  by 
1886,  these  arrangements  were  no  longer  satisfactory®  Ob¬ 
viously,  the  North-West  Territories  needed  a  more  mature 
system  of  judicial  administration® 

The  first  signs  of  dissatisfaction  appeared  at 
Prince  Albert  In  1882,  at  that  time  the  most  heavily-pop¬ 
ulated  settlement  in  the  Territories®  Several  residents 
of  the  town  addressed  a  petition  to  Sir  John  A®  Macdonald, 
complaining  that  the  commercial  interests  of  the  area  were 
being  damaged  because  only  two  courts  were  held  in  the  area 
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each  year.'^  Also,  they  objected  because  the  right  of  appeal 
in  civil  matters  was  too  restricted, 95  and  the  jury  system 
was  controlled  by  the  stipendiaries .  As  a  remedy,  the  pet¬ 
itioners  urged  that  a  magistrate  be  appointed  for  Prince 
Albert,  a  man  well-acquainted  with  the  West  and  experienced 
in  commercial  law.  A  later  petition,  this  one  from  local 
justices  of  the  peace,  suggested  that  a  salaried  police 

magistrate  be  appointed  for  the  town  to  take  care  of  the 

q6 

growing  amount  of  minor  judicial  work.7 

Unfortunately ,  in  I883  Prince  Albert  experienced 
a  series  of  court  delays  which  aggravated  considerably  the 
town’s  existing  judicial  problems.  A  sitting  of  the  court 
which  had  been  arranged  for  May  of  that  year  was  temporarily 
adjourned  because  Richardson  arrived  late; 9?  as  a  result, 
some  cases  were  postponed  because  the  farmers  had  to  re¬ 
turn  to  their  lands  for  seeding.  A  special  sitting  was 
therefore  arranged  for  August,  but  it,  too,  was  postponed 
because  Richardson  had  recently  been  posted  to  Regina  and 


^Petition  to  Sir  John  A.  Macdonald,  May  1,  1882, 
Department  of  the  Interior,  Dominion  Land  Bureau,  R„  G.  15, 

B-Ia,  vol.  4?,  file  44719  (microfilm),  A.  S.,  Saskatoon. 

95j n  civil  matters,  appeals  to  the  Manitoba  Court 
of  Queen*  s  Bench  were  allowed  only  if  the  claim  for  a  tort 
exceeded  $500,  if  the  claim  for  a  debt  exceeded  $1000,  or 
if  the  claim  was  for  the  recovery  of  real  estate. 

^Petition  to  Richardson,  February  8,  I883,  Attorney 
General’s  ®G*  Series,  74L,  A.  S.,  Saskatoon.  The  justices 
of  the  peace  were  not  requesting  the  services  of  a  police  of¬ 
ficer  with  judicial  powers.  They  wished  a  magistrate  with 
powers  greater  than  a  justice  of  the  peace  but  less  than  a 
stipendiary  magistrate  ,  and  the  authority  to  hear  petty  offences. 

^Prince  Albert  Times.  October  31,  188 3 « 
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could  not  attend  As  the  local  press  declared ,  this  de¬ 
lay  and  the  consequent  loss  of  time  to  both  litigants  and 

witnesses  re-emphasized  the  town’s  need  for  a  resident  sti- 
99 

pendiary.  It  also  made  imperative  a  fall  sitting  of  the 
court.  Once  more  court  was  called,  this  time  for  October 
25,  and  once  more  Richardson  proved  unable  to  attend.  As 
Rouleau  had  not  yet  arrived  in  the  West,  another  adjourn¬ 
ment  was  necessary0  Understandably ,  this  third  postpone¬ 
ment  drew  the  wrath  of  the  Prince  Albert  Times  which  raged, 

"the  whole  thing  is  of  a  piece  with  the  slovenly  and  scan¬ 
dalous  way  in  which  justice  has  been  administered,  or  rather 
maladministered  in  this  District,  and  the  sooner  we  have 
a  resident  judge  of  our  own,  the  better  for  all  concerned. 00 

In  November,  an  Incident  occurred  which  further 
proved  the  inadequacy  of  existing  judicial  provisions „  At 
this  time,  Prince  Albert  was  in  an  agitated  state  because 
the  town  and  the  federal  government  were  embroiled  in  a 
dispute  over  the  location  of  the  telegraph  office „  During 
the  dispute,  a  minor  theft  occurred,  and  one  of  the  local 
justices  of  the  peace,  James  F.  Campbell,  summoned  six  men 
before  him  in  connection  with  the  crime On  the  appointed 

98 (Lieutenant-Governor* s  Office)  to  Richardson,  June 
12,  I883,  Attorney  General’s  ®G®  Series,  98L>  A.  So,  Saskatoon. 

^Prince  Albert  Times,  October  10,  1883* 

1QQIbldo,  October  31,  1883. 

James  F»  Campbell  to  Dewdney,  November  12,  I883, 
Macdonald  Papers,  Dewdney- Macdonald  correspondence,  A.  S», 
Regina. 
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dayg,  the  men  appeared,  escorted  by  a  mob  of  300,  many  of 
whom  Campbell  suspected  to  be  armed 0  Fearing  that  he  would 
be  resisted  if  the  six  were  committed  for  trial ,  he  was 
forced  to  adjourn  the  hearing  for  eight  days  in  order  to 
let  tempers  cool0  Obviously,  Prince  Albert  needed  better 
judicial  administration  than  it  was  receiving «  The  events 
of  the  past  months  had  proved  that  the  town  required  the 
regular  and  frequent  attention  of  a  stipendiary  magistrate 
Fortunately ,  Rouleau  arrived  in  December  and  immediately 
heard  the  outstanding  cases 0  He  was  well  received  by  resi¬ 
dents  of  the  district  and  acquitted  himself  to  the  satis- 

103 

faction  of  all,  both  officially  and  socially. 

Nor  was  Prince  Albert  the  only  centre  in  the  North- 
West  which  needed  a  resident  stipendiary  magistrate.  When 
Regina  was  founded,  Lieutenant-Governor  Dewdney  recognized 

104 

that  one  would  be  required  in  the  new  territorial  capital. 

He  told  federal  officials  that  Richardson  wished  to  come  to 
Regina,  and  as  a  result,  the  magistrate  was  transferred  in 


1Q2Ibido  Campbell  concluded  from  this  episode  that 
Prince  Albert  needed  a  police  magistrate,  and  he  suggested 
himself  for  the  position.  The  Prince  Albert  Times  (November 
23g  1883)  supported  this  proposal,  although  it  also  contin¬ 
ued  to  demand  a  resident  stipendiary.  It  should  be  noted 
that  no  police  magistrate  was  appointed  In  the  Territories 
during  this  period. 

Clarke  to  Dewdney,  December  17,  I883,  Dew¬ 
dney  Papers,  Glembow. 

'"*■  ^Dewdney  to  Macdonald,  October  31?  1882,  Dewdney 
Papers,  Glenbow.  Dewdney  especially  feared  lawlessness 
among  the  many  squatters  in  the  new  town. 
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1883 o  Because  of  the  amount  of  business  done  in  their  city, 

Calgarians  also  wished  a  resident  magistrate Between 

I883  and  1885*  editorials,  mass  meetings,  resolutions,  and 

106 

petitions  all  requested  a  stipendiary  for  the  town,'  and 

due  partly  to  this  prompting,  the  Macdonald  administration 

amended  the  North-West  Territories  Act,  1880  to  allow  the 

107 

appointment  of  a  fourth  magistrate.'  Calgarians  then 
hoped  to  gain  the  services  of  Col.  Macleod, but  this  hope 
was  disappointed  when  Jeremiah  Travis  was  commissioned. 
Undoubtedly,  if  the  administration  of  justice  in  the  Terri¬ 
tories  was  to  be  improved,  more  stipendiary  magistrates 
were  required. 

The  judicial  system  in  the  Territories  suffered 
from  another  serious  flaw,  the  irregularity  of  the  court 
sittings.  This  was  partly  a  result  of  the  need  for  more 
stipendiary  magistrates,  and  also  the  fact  that,  because 
of  the  great  distances  and  adverse  travelling  conditions 
on  the  prairies,  the  stipendiaries  could  not  meet  a  precise 
timetable.  Their  non- judicial  duties  interfered,  too. 
Postponed  court  sittings,  like  those  in  Prince  Albert  during 
1883,  became  common,  especially  towards  the  end  of  the 


^Calgary  Herald,  October  26,  1883* 

•^Q^Edmonton  Bulletin.  October  25,  1884,  and  Calgary 
Herald,  December  3$  1884. 
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period  here  discussed .  This  Irregularity  wrought  consider¬ 
able  hardship  upon  those  using  the  courts,  and  criminal 
offenders  were  often  forced  to  wait  in  jail  for  several 
months  before  the  charges  against  them  were  heard.  Com¬ 
menting  on  this  problem,  the  Edmonton  Bulletin  documented 
the  case  of  three  offenders  arrested  in  May,  1877  and  forced 

to  wait  until  December  for  trial.  Two  of  them  were  acquitted 

109 

while  the  third  was  sentenced  to  a  year*s  imprisonment.' 

Two  Indians,  who  were  arrested  in  the  same  year  died  before 
they  could  be  brought  to  trial.  As  the  editor  of  the 
Macleod  Gazette  observed,  it  was  legally  possible  for  a 
person  to  be  held  in  custody  without  trial  for  at  least 
eleven  months  because  courts  were  required  to  sit  only 
twice  yearly  in  each  judicial  district,  and  these  two  sit¬ 
tings  could  be  held  one  immediately  following  the  other. 

Delays  In  the  administration  of  justice  caused 
equally  acute  problems  because  they  often  combined  to  de¬ 
feat  the  ends  of  justice,  especially  in  matters  concerning 
111 

small  debts.'  Postponements  were  expensive  and  inconven¬ 
ient  for  suitors  and  witnesses  alike,  and  because  of 
them  it  is  likely  that  many  suits  were  lost  or  neglected. 

As  a  remedy.  It  was  suggested  that  quarterly  sittings  of 


•^Q^Edmonton  Bulletin,  February  7$  1881. 
^1QMacleod  Gazette.  May  4,  1883. 
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the  district  court  be  held  But  this  solution  did  not  seem 
adequate  for  larger  centres,  especially  to  the  Calgary 
Herald  which  commented  that,  wsuch  a  climax  of  careless¬ 
ness  as  holding  a  court  in  a  place  like  Calgary  only  four 

times  a  year  could  only  occur  in  a  country  where  the  magi- 

113 

strates  are  practically  irresponsible e " 

Under  the  provisions  governing  the  administration 

of  justice  in  the  North-West,  the  right  of  appeal  from  the 

decisions  of  stipendiary  magistrates  was  restricted  to 

114 

capital  offences  and  large  civil  claims •  Thus,  in  al¬ 

most  all  instances,  the  sentence  pronounced  by  the  stip¬ 
endiary  was  final,  and  this  immeasurably  increased  his 
powers o  This  limited  right  of  appeal  -was  another  serious 
defect  in  the  territorial  judicial  system,  one  which  was 
deplored  by  many  as  dangerous  in  principle  Further¬ 

more,  the  few  rights  of  appeal  which  did  exist  were  inhibited 
by  the  expense  of  taking  a  case  before  the  Manitoba  Court 
of  Queen®  s  Bencho"5"^  Thus,  appeals  were  seldom  heard.  But 

•^^Ibldo „  and  Petition  to  the  Lieutenant-Governor 
in  Council  from  residents  of  the  Macleod  district,  for¬ 
warded  by  Co  Co  McCaul,  January  3»  1885 ,  Attorney  General* s 
°G®  Series,  1?1L,  A*  So,  Saskatoon0 

^Calgary  Herald,  November  12,  1884. 

•^^It  must  be  remembered  that  stipendiaries  could 
hear  appeals  from  sentences  handed  down  by  justices  of  the 
peace  0 

^Lethbridge  News.  December  11,  1885. 

^Calgary  Herald.  March  5>  1885. 
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as  the  population  of  the  North-West  grew  and  the  amount  of 

litigation  increased9  the  need  for  these  procedures  in- 

11  7 

creased  also*  '  '  and  as  a  result 9  a  court  of  appeal  was 

suggested  for  the  Territories®  The  territorial  editors, 

the  North-West  councillors,  and  many  other  citizens  spoke 

11 8 

in  unison  of  this  problem  and  its  obvious  solution®' 

Only  the  Edmonton  Bulletin  sounded  a  note  of  caution  in 
this  matter,  advising  that  appeals  be  restricted  to  deciding 
questions  of  law  only,  and  not  questions  of  fact®'1'1^ 

As  mentioned  previously,  some  officers  of  the  North- 
West  Mounted  Police  enjoyed  judicial  authority,  and  they 
used  this  power  extensively®  Indeed,  stipendiary  magis¬ 
trates  and  police  officers  who  were  acting  as  justices  of 
the  peace  presided  over  most  of  the  courts  held  in  the 
Territories®  In  sparsely  populated  areas,  the  courts 

held  by  the  Mounted  Police  gave  satisfaction,  but  in  the 


117Co  So  P®  1886,  no®  79*  p.  2® 

ll^Qn  November  29*  1885*  a  mass  meeting  held  in 
Calgary  passed  a  resolution  making  this  request®  In  Dec¬ 
ember,  the  North-West  Council  passed  a  series  of  resolu¬ 
tions,  one  of  which  requested  a  court  of  appeal  for  the 
Territories®  ( Ibid® )  In  February  of  1886,  two  represen¬ 
tatives  of  the  Council  presented  a  petition  to  the  federal 
government  in  the  form  of  a  Bill  of  Rights.  This  resolu¬ 
tion  formed  one  of  the  petition® s  clauses*  To  this  request 
the  government  replied  that  a  court  of  appeal  would  be  cre¬ 
ated  immediately®  (Journals  of  the  Council  of  the  North- 
West  Territories®  1877  -  87»  1886,  Appendix  B®) 

•^••^Edmonton  Bulletin »  July  19 »  1884® 

120^18  statement  Is  based  upon  the  criminal  sta¬ 
tistics  compiled  by  the  North-West  Mounted  Police  and  is 
therefore  subject  to  the  qualifications  noted  supra ®  63n® 
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larger  centres ,  they  became  Increasingly  unpopular,  es¬ 
pecially  when  they  considered  civil  actions  <,  As  a  result, 
the  territorial  press  lifted  its  voice  in  protests  The 
Prince  Albert  Times  described  this  practice  of  allowing 

police  officers  to  preside  at  courts  as  "monstrous,  ex- 

121 

traordinary ,  abnormal,  and  utterly  unconstitutional" , 
and  an  affront  to  the  citizens  of  the  Territories  as  Bri¬ 
tish  subject So  And  the  Macleod  Gazette  commented,  "the 
sooner  civil  courts  are  established  in  all  the  leading 
settlements  of  the  North-West,  and  the  administration  of 
justice  put  in  the  hands  of  civilian  magistrates,  the 
sooner  will  the  people  of  the  country  be  free  from  the 
caprice  and  petty  tyranny  of  those  who  are  ignorant  of  the 

law,  and  in  whose  hands  the  power  they  wield  is  a  danger- 

122 

ous  weapon 0"'  Later  it  noted  that  a  police  officer 

involved  In  the  arrest  of  a  prisoner  could  never  be  corn- 

121 

pletely  impartial  at  a  trial <,  This  issue  created  an 

especial  stir  In  Calgary  where  several  citizens®  meetings 

objected  to  these  and  other  extraordinary  powers  which  the 

124 

police  possessedo  The  meetings  requested  that  the 

121prjnce  Albert  Times,  March  21,  18840 

^•^Macleod  Gazette,  November  7,  1884. 

^^Ibido ,  February  7,  1885® 

^Calgary  Herald,  December  3?  1884  and  November 
11,  1885 o  Calgary  Tribune,  November  11,  1885® 
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police  officers  who  heard  actions  in  Calgary  cease  to 

exercise  their  jurisdiction  in  civil  matters.  They  also 

urged  that  police  magistrates,  with  powers  intermediate 

between  justices  of  the  peace  and  stipendiary  magistrates, 

be  appointed  in  major  territorial  centres.  In  response 

to  these  demands,  the  court  of  Mayor  George  Murdoch 

assumed  the  judicial  duties  which  had  been  previously 

performed  by  the  commanding  officer  of  the  Calgary  detach- 

125 

ment  of  the  North-West  Mounted  Police. 

Under  the  existing  judicial  system,  the  collection 
of  small  debts  was  difficult.  Court  fees  for  these  suits 

i  oz 

were  high,  and  when  they  were  combined  with  other 
associated  costs,  the  expenses  involved  in  taking  legal 
action  were  sometimes  higher  than  the  original  debt.^2^ 

Also,  the  public  needed  a  more  prompt  method  of  collecting 
debts  than  the  existing  system  offered.  To  meet  this  need, 
a  small  debts  court  was  suggested,  and  a  few  of  the  ter¬ 
ritorial  newspapers  discussed  the  form  which  such  a  court 
should  take.  The  Moosomln  Courier  recommended  that  jus¬ 
tices  of  the  peace  and  stipendiary  magistrates  be  given  the 
power  to  hear  actions  involving  sums  under  $50  ln  a  special, 

•^^Calgary  Herald.  July  29?  188 5* 
l^^Ibido ,  August  5>  1885* 

^^Moosomin  Courier.  September  17,  1885* 
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1  PR 

inexpensive  court »  The  Macleod  Gazette  and  the  Resina 
Leader,  however,  questioned  the  wisdom  of  allowing  justices 
to  hear  such  actions  because  the  issues  of  law  which  they 
faced  might  be  too  difficult  for  them  to  decide*  The  lat¬ 
ter  two  newspapers  supported  the  concept  of  a  small  debts 
court  but  felt  that  only  stipendiary  magistrates  should 
preside  over  them0^29  jn  Spj.te  of  these  urgings,  however, 
no  such  courts  were  established  in  the  North-West  during 
this  period* 

As  the  Territories  grew,  the  administration  of 
justice  by  justices  of  the  peace  created  problems  in  that 
most  of  them  lacked  legal  training*  Because  barristers 
were  present,  as  they  were  in  larger  centres,  some  jus¬ 
tices  were  reluctant  to  act*^^  Also,  among  the  increas¬ 
ingly  large  number  of  them  appointed  each  year,  some  did 
not  perform  their  duties  satisfactorily *  ^1  Furthermore, 
the  list  of  justices  was  outdated  by  1885  because,  although 
names  had  been  continually  added  to  it  throughout  this 
period,  few  were  deleted*  As  a  result,  on  the  recommend¬ 
ation  of  the  North-West  Council,  in  1886  the  Lieutenant- 
Governor  cancelled  the  appointments  of  all  justices  of  the 
peace  in  the  Territories  except  those  who  lived  north  of 

128Ibld, 

129Macleod  Gazette,  September  29,  1885,  and  Regina 
Leader,  October  8,  1885» 

3° James  F.  Campbell  to  Macdonald,  November  12, 
1883,  Attorney  General’s  *G®  Series,  53L,  A*  S * ,  Saskatoon. 

131flegina  Leader,  November  12,  1885,  and  Calgary 
Herald,  November  18,  1885* 
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the  Provisional  Districts  of  Saskatchewan  and  Alberta?^2 
then  he  commissioned  replacements »  In  this  manner,  he  removed 
from  the  list  the  names  of  those  whose  performance  had  been 
unsatisfactory  and  those  who  had  died  or  had  left  the  North- 
West,  a  move  which  won  the  approval  of  the  territorial  press. -^33 

Other  judicial  procedures  were  also  subject  to 
critical  comment 0  Although  a  simple  jury  system  existed 
in  the  North-West,  juries  were  seldom  called.  Some  members 
of  the  territorial  press  felt  that  the  use  of  the  system 
should  be  extended  to  include  all  criminal  offences 
Also,  some  disapproval  of  the  unusual  way  in  which  jurors 

13< 

were  selected  was  expressedo'  Critics  believed  that  they 
should  be  chosen  by  lot  (as  was  the  practice  in  other  Can¬ 
adian  provinces)  instead  of  being  summoned  by  stipendiary 
magistrates o  In  addition,  citizens  of  the  Territories 
did  not  enjoy  the  right  of  habeas  corpus  because  the  sti¬ 
pendiary  magistrates  had  no  authority  to  issue  such  a  writ. 
Therefore  representations  were  made  to  the  federal  govern¬ 
ment  requesting  that  these  rights  be  granted  to  the  North- 
West 

The  only  historian  to  criticize  the  territorial 

13%orth~West  Territories  Gazette,  April  8,  1886. 

^Regina  Leader,  July  30 »  1885 ;  Moo som in  Courier, 
December  10,  1885;  Macleod  Gazette,  January  12,  1886. 

^Edmonton  Bulletin,  October  11  and  October  25 , 

1884.  Calgary  Herald,  August  12,  1885° 

•^••^Edmonton  Bulletin,  January  23?  1886  0 

J ournal s  of  the  Council  of  the  North-West  Terri¬ 
tories,  .1877  -  87«  1886,  Appendix  B. 
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administration  of  justice ,  Joseph  Kinsey  Howard,  has  charged 
thaty  because  stipendiary  magistrates  were  appointed  by  the 
ruling  party  at  Ottawa,  and  because  they  kept  office  only 

"during  pleasure",  they  were  therefore  servants  of  the  cur- 

137 

rent  government .  He  also  deplored  the  size  of  the  jury, 
claiming  that  twelve  men  and  not  six  should  have  been  called 
to  hear  Riel8s  case.  These  comments  Howard  made  to  support 
his  claim  "that  the  circumstances  of  Louis  Riel’s  trial  were 
immoral He  was  partly  correct  because  the  practice 
of  appointing  magistrates  to  hold  office  "during  pleasure" 
instead  of  "during  good  behavior"  was  in  need  of  change. 
Furthermore,  the  Macdonald  administration  did  attempt  to 
influence  the  bench  during  the  trials  which  followed  the 
rebell i on But  no  existing  sources  indicate  that  federal 
officials  attempted  to  shape  court  decisions  any  more  than 
did  the  Canadian  press  and  other  forces  of  public  opinion, 
especially  during  the  Riel  trial.  Howard’s  attack  on  the 
six  man  jury  system  was  even  less  valid.  As  one  of  the 
appeal  judges  observed,  juries  need  not  always  contain 
twelve  men,  and  in  some  other  parts  of  Canada  they  did 


_ _  Narrative  of  the  Northwest 

(New  York?  William  Morrow  and  Company,  1952),  pp.  507  -  08 
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Ibid 


508 


'  -^Macdonald  to  Dewdney,  February  23*  1885*  Dewdney 
Papers,  Glenbow.  Macdonald  suggested  that  Dewdney  inform 
the  stipendiaries  of  his  views  regarding  long  sentences  of 
imprisonment  for  leaders  of  the  insurrection,  and  ask  for 
their  co-operation  in  the  matter. 
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not0^°  According  to  the  North-West  Territories  Act,  1880, 
all  juries  were  to  consist  of  six  men,  regardless  of  the 
crime  being  tried,  and  therefore  there  was  no  reason  to 
except  the  Riel  trial,  in  spite  of  the  extreme  gravity  of 
the  charge •  As  a  result,  Howard* s  accusations  of  immor¬ 
ality  seem  quite  exaggerated. 


In  the  Canadian  West,  the  years  between  1880  and 
1885  were  years  of  more  rapid  growth,  and  as  the  territorial 
population  grew,  so  did  its  judicial  system.  Parliament 
and  the  North-West  Council  added  to  the  body  of  legislation 
concerning  the  administration  of  justice.  Also,  more  stip¬ 
endiary  magistrates  and  justices  of  the  peace  were  commis¬ 
sioned;  sheriffs  and  coroners  were  appointed  for  the  North- 
West,  too.  In  spite  of  these  improvements,  however,  the 
territorial  judicial  machine  was  fast  becoming  obsolete, 
and  therefore  new  problems  emerged.  Obviously,  changes 
were  needed,  changes  which  would  give  the  North-West  a  fully 
competent  judicial  system  like  those  enjoyed  by  the  provinces 
of  Canada.  But  not  until  1886,  after  the  North-West  Rebel¬ 
lion  and  the  completion  of  the  Canadian  Pacific  Railway,  were 
these  changes  made.  In  that  year  the  Parliament  of  Canada  and 
the  North-West  Council  enacted  the  much-needed  legislation. 


•*■^1  Territories  Law  Reports  29?  judgment  of  C,  J 
Wallbridge. 
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CHAPTER  V 


A  LOGICAL  SOLUTION,  1886  -  8? 


In  1886  Parliament  passed  the  act  which  laid  the 
legislative  foundations  for  a  judicial  system  which,  when 
constructed,  could  meet  the  growing  needs  of  the  Territories .'*■ 
As  an  amendment  to  statutes  then  in  force,  it  solved  the  pro¬ 
blems  which  had  become  a  concern  since  1880  •  The  Act’s  most 
significant  contribution  was  the  creation  of  a  "supreme  court 
of  record  of  original  and  appellate  jurisdiction,  which  shall 
be  called  ’The  Supreme  Court  of  the  North-West  Territories*".2 
The  bench  was  composed  of  five  puisne  judges,  all  commis¬ 
sioned  by  the  Governor  in  Council, ^  and  only  territorial 
stipendiary  magistrates,  judges  of  provincial  superior 
courts,  or  barristers  or  advocates  of  at  least  ten  years* 

standing  at  any  provincial  bar  were  eligible  for  appoint- 

4 

ment„  The  judges  were  given  all  the  powers  and  jurisdic- 


149  Viet 0 ,  c, 

2Ibld0 ,  s0  4. 

3 Ibid e ,  s •  5 • 

^Ibid. ,  So  6. 
requirements. 


These  were  higher  than  the  previous 
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tions  which  stipendiary  magistrates  enjoyed.^  Once  com¬ 
missioned,  they  were  to  hold  office  "during  good  behavior",^ 
therefore  gaining  greater  security  of  tenure  than  the  stip¬ 
endiaries  «  Each  judge  was  to  be  paid  a  yearly  salary  of 

n 

$4000, 1  the  same  as  received  by  judges  in  Manitoba,  Nova 

8 

Scotia,  and  New  Brunswick 0  Although  they  were  not  allowed 

to  hold  any  other  government  office  for  financial  gain, 

they  could  be  appointed  as  non- salaried  members  of  the  North- 

9 

West  Council „  The  Governor  in  Council  was  to  name  the 
place  of  residence  for  each  judge, 1(^  and  also  to  divide  the 
Territories  into  judicial  districts  by  proclamation.11 
The  judges  were  given  jurisdiction  throughout  the  Terri¬ 
tories,  although  they  were  usually  to  exercise  it  only  in 

12 

their  assigned  districts.  And  the  Lieutenant-Governor 

13 

was  to  appoint  a  time  and  place  for  each  court  sitting. 

^Ibido s  So  3° o 

^Ibido ,  s.  9. 

^Ibido .  So  10. 

^Order  in  Council,  October  20,  188?,  W*  E.  Hodgins 
(edo),  Correspondence.  Reports  of  the  Minister  of  Justice  and 
Orders  in  Council  Upon  the  Subject  of  Dominion  and  Provin¬ 

cial  Legislation,  1867  -  95  (Ottawa:  Government  Printing 
Bureau,  1896),  p,  1247. 

949  Viet. ,  Co  25,  s.  7. 

10Ibld. ,  So  80  Previously,  the  North-West  Council 
had  enjoyed  this  power. 

11 Ibid o,  s.  17. 

12Ibid. ,  s.  18. 

13lbido,  s.  19 o  This  authority  was  thus  removed 
from  the  hands  of  the  judges  themselves. 
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The  Supreme  Court  was  given  all  the  powers  and 
authorities  that  superior  courts  of  civil  and  criminal 

1  4 

jurisdiction  enjoyed  under  English  law  on  July  15,  l8?0o 
Sitting  in  banc  it  was  to  "  .  •  .  hear  and  determine  all 
applications  for  new  trials,  all  questions  or  issues  of  law, 
all  questions  or  points  in  civil  or  criminal  cases  reserved 
for  the  opinion  of  the  court,  all  appeals  or  motions  in 
the  nature  of  appeals,  all  petitions  and  all  other  motions, 
matters  or  things  whatsoever  which  may  lawfully  be  brought 
before  it0"^  The  court  was  to  sit  in  banc  at  the  territ¬ 
orial  seat  of  government  at  a  time  appointed  by  the  Lieu¬ 
tenant-Governor  in  Council,  and  any  three  judges  constituted 
16 

a  quorum o 

In  answer  to  the  Council’s  request  for  sheriffs 

17 

instead  of  deputy  sheriffs,  the  Act  allowed  the  Governor 

18 

in  Council  to  appoint  a  sheriff  for  each  judicial  district/ 

The  federal  government  also  assumed  the  responsibility  of 

19 

appointing  a  clerk  of  the  court  for  each  district.  The 


^Ibldo ,  s„  l4o 

^Ibldo ,  s,  160  With  this  clause,  the  practice  of 
appealing  cases  to  the  Manitoba  Court  of  Queen's  Bench 
ceased. 

l6Ibid0.  s„  15. 

17 

Supra »  p.  75» 
l849  Viet.,  Co  25,  s„  20. 


^Ibido  ,  So  20. 
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sheriff  was  to  be  paid  a  salary  of  $500  yearly,  and  both 

officers  were  to  receive  such  fees  as  were  prescribed  by 

20 

the  Lieutenant-Governor  in  Council,  With  the  approval 

of  the  Lieutenant-Governor ,  they  were  allowed  to  appoint 
21 

deputies. 

This  Act  also  provided  that  "the  laws  of  England 
relating  to  civil  and  criminal  matters,  as  the  same 
existed  on  the  fifteenth  of  July,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy,  shall  be  in  force 
in  the  Territories,  in  so  far  as  the  same  are  applicable 
to  the  Territories,  and  in  so  far  as  the  same  have  not 
been,  or  may  not  hereafter  be  repealed,  altered,  varied, 
modified  by  any  Act  of  the  Parliament  of  the  United  Kingdom 
applicable  to  the  Territories,  or  of  the  Parliament  of 

Canada,  or  by  any  ordinance  of  the  Lieutenant-Governor  in 

22 

Council 0"  Thus  this  Act  became  the  first  to  attempt  to 
clarify  the  status  of  Imperial  legislation  in  the  North-West 
Territories,  In  addition,  the  criminal  procedure  of  England 
was  applied  to  the  Territories,  although  the  provision  re¬ 
mained  that  no  grand  jury  was  to  be  called.2-^  Also,  a  spec¬ 
ific  clause  in  the  Act  enjoined  the  Lieutenant-Governor  in 

2  A 

Council  to  make  ordinances  regulating  the  calling  of  juries. 


20Ibid,, 

s. 

23  and  s 

21Ibid„, 

s, 

2  5, 

22Ibid,, 

s. 

3- 

23lbid„, 

s  „ 

28  o 

24Ibid0, 

S  o 

29o 

24, 
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Finally ,  it  provided  that,  together  with  the  corresponding 
territorial  legislation,  it  would  come  into  force  by  a 
proclamation  of  the  Governor-General .* 2 3^ 

The  Act  earned  a  burst  of  enthusiastic  applause 
from  the  prairie  press®  To  the  Saskatchewan  Herald,  it 
foreshadowed  the  early  establishment  of  provincial  govern- 

p 

ments  in  the  North-West.  The  Macleod  Gazette  observed 

happily  that  the  Territories  were  slowly  receiving  the 

27 

rights  to  which  they  were  entitled.  And  the  Resina 

Leader  also  voiced  its  satisfaction  with  the  Act,  remarking 

that  the  first  chief  justice  of  the  court  would  probably 

2  8 

be  Richardson,  and  he  would  be  a  good  choice.  The  prai¬ 
rie  editors  seemed  well- satisfied  with  these  provisions • 
Indeed,  the  bill  met  very  little  opposition  from  any  quar¬ 
ter.  In  the  Senate,  the  Hon.  Mr „  Power  objected  to  the 

29 

higher  cost  of  the  new  system,  but  his  protest  won  no 
support.  In  the  Commons,  the  only  near  criticism  came 
from  Edward  Blake  who  reminded  the  government  that  it  should 
take  care  in  filling  these  new  offices.-*0  One  year  later, 
a  few  other  minor  objections  were  voiced  in  The  Canadian 
Law  Times.  The  author,  a  resident  of  Edmonton  and  most 

25Ibido,  s.  35. 

2 ^Saskatchewan  Herald.  May  3>  1886® 

2 ^Macleod  Gazette,  May  11,  1886. 

2^Regina  Leader.  May  4,  1886. 

2^Senate  Debates.  May  27,  1886,  p.  80?. 

3QCommons  Debates.  May  11,  1886,  p.  1203* 
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likely  a  lawyer,  protested  that  no  provision  had  been  made 
for  juries  larger  than  six.!1  He  also  noted  that  all  of 
the  judges  were  termed  puisne,  and  he  wondered  to  what  or  to 
whom  all  of  them  were  subordinate 0 ^  These  petty  matters 
aside,  however,  he  lavished  praise  on  the  Act,  claiming 
that  it  brought  "a  magnificent  system  of  jurisprudence"!! 
to  the  North-West  as  well  as  an  up  to  date  code  of  law  which 
he  considered  superior  to  that  of  Ontario. 

Once  Parliament  passed  the  Act,  changes  in  existing 
territorial  legislation  became  necessary.  As  a  result,  when 
the  North-West  Council  met  in  October,  1886,  it  passed  a  new 
ordinance  respecting  the  administration  of  civil  justice 
Adapted  from  the  Judicature  Act  of  Great  Britain,  and  with 
additions  introduced  from  the  laws  of  Ontario  and  Nova  Scotia,!! 
this  became  the  most  lengthy  and  comprehensive  ordinance  to 
date.  Essentially,  it  restated  and  expanded  the  prevailing 
body  of  civil  law,  adapting  it  to  the  needs  of  the  new  judicial 
institutions.  The  ordinance  established  all  of  the  pro- 

!1Robert  Strachan,  "Legislation  Affecting  the  North- 
West  Territories,"  The  Canadian  Law  Times,  VII  (May,  1887), 

p.  111. 

!2Ibld.,  p.  109. 

!!lbid, ,  p.  110. 

^Ordinance  no,  2,  1886. 

!!Report  of  the  Deputy  Minister  of  the  Interior, 

C,  S,  P,  1887,  no.  7»  Po  xxxvii. 
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cedures  and  practices  which  were  to  be  followed  in  the 
courts  of  the  Territories ,  regulating  all  aspects  of  the 
conduct  of  civil  matters,  defining  the  jurisdiction  of 
the  court,  and  outlining  the  duties  of  the  various  judicial 
official s.  And  as  Lieutenant— Governor  Dewdney  noted,  it 
had  the  effect  of  assimilating  the  practice  of  judicial 
administration  in  the  Territories  with  that  which  obtained 
in  ether  provinces 

The  Supreme  Court  of  the  North-West  Territories 
was  therefore  created  on  February  18,  188?  when  the  Act 
and  the  Ordinance  were  proclaimed  simultaneously.  Together 
they  established  a  system  of  courts  which  had  original  and 
appellate  jurisdiction  and  could  therefore  adjudicate  all 
legal  problems.  As  was  expected,  Hugh  Richardson  was 
appointed  judge  with  rank  and  precedence. ^7  At  the  same 
time,  Macleod,  Rouleau,  and  a  newcomer,  E.  L.  Wetmore, 
were  named.  Wetmore  was  a  New  Brunswick  lawyer  who  had  at 
one  time  been  mayor  of  Fredericton  and  leader  of  the  oppo¬ 
sition  in  the  provincial  assembly.  No  mention  was  made 
of  Travis,  and  although  he  declared  that  he  expected  to 
become  the  fifth  judge, he  must  have  realized  that  this 

-^Report  of  the  Lieutenant-Governor  of  the  North- 
West  Territories,  Cc  S0  P,  188?,  no.  7,  part  IV,  p.  4. 

-^The  Territories  Law  Reports,  I  (1885  -  93) » 
pp0  v  -  vio 

-^Qu*Appelle  Vldette,  March  3»  1887. 
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would  be  Impossible o  Instead,  T.  H0  McGuire,  a  Kingston, 

Ontario  lawyer  and  former  newspaper  editor,  was  appointed 

in  April o  At  the  same  time,  the  North-West  was  divided 

into  five  judicial  districts,  and  the  judges  were  assigned 

to  Battleford,  Edmonton,  Calgary,  Ft.  Macleod,  and  Regina, 

39 

the  major  centres  in  each  district.  Thus,  the  Territor¬ 
ies*  new  judicial  system  was  complete. 


In  evaluating  the  judicial  system  which  developed 
in  the  Territories  after  18?0,  its  contribution  to  the 
maintenance  of  law  and  order  must  be  assessed.  By  means 
of  the  transfer,  Canada  acquired  a  vast  and  sparsely 
populated  land  which  was  without  effective  judicial  insti¬ 
tutions  at  a  time  when  lawlessness  and  discord  were  growing 
on  the  prairies.  The  federal  government  initially  failed 
to  combat  this  problem  effectively  because  it  merely  re¬ 
vived  the  moribund  judicial  system  which  the  Hudson’s  Bay 
Company  had  once  employed.  After  the  North-West  Mounted 
Police  arrived  In  18?4,  however,  systematic  law  enforcement 
became  possible,  and  as  a  result,  the  disorder  of  past 
years  was  soon  checked.  But  in  spite  of  this  development, 
the  administration  of  justice  in  the  Territories  remained 

^John  Blue,  Alberta  Past  and  Present;  Historical 
and  Biographical  ( 3  v oTsTT  Chicago!  Pioneer  Historical 
Publishing  Company,  1924),  I,  p.  106  and  Edmonton  Bulletin, 
October  30 9  1886, 
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relatively  unchanged  until  stipendiary  magistrates  were 
appointed  in  18?60  Only  when  the  courts  of  the  stipendiaries 
became  operational  did  the  judicial  system  begin  to  make  a 
significant  contribution  to  the  maintenance  of  an  orderly 
North-West®  Evidently,  the  Mounted  Police  and  the  stipen¬ 
diary  magistrates  performed  their  duties  effectively,  be¬ 
cause,  except  during  the  period  of  the  North-West  Rebellion, 
lawlessness  never  became  a  serious  problem  on  the  prairies. 
And  when  compared  with  the  state  of  law  which  existed  in 
the  American  West,  this  success  becomes  even  more  apparent, 
because  the  latter  area  was  widely  regarded  as  a  lawless 

place.  This  conclusion  was  reached  by  Walter  Prescott 

40 

Webb  in  his  study  The  Great  Plains.  In  Whoop-Up  Country, 

Paul  Fo  Sharp  modified  this  generalization,  recognizing 

that  although  the  problem  of  law  enforcement  did  exist  on 

the  prairies,  it  was  not  as  serious  as  has  often  been  re- 
41 

presented.  Furthermore,  he  emphasized  that  the  problem 
was  one  which  prevailed  throughout  the  United  States,  not 
just  in  the  West.  Therefore,  the  western  regions  of  Canada 
and  the  United  States  enjoyed  contrasting  experiences  in  the 
maintenance  of  law  and  order.  The  explanation  for  this  is 
not  a  simple  one,  but  it  can  be  said  that  the  presence  of  a 

40  , 

Walter  Prescott  Webb,  The  Great  Plains  (Boston* 

Ginn  and  Company,  1931 )»  P»  500. 

^Paul  F.  Sharp,  Whoop-Up  Country*  The  Canadlan- 
Amerloan  West.  1865-1885  (Minneapolis*  frnlverslty  of 
Minnesota  Press,  1955) »  PP»  107  -  32  passim. 
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responsible  and  reasonably  efficient  judicial  system  on 
the  Canadian  prairies  made  a  significant  contribution  to 
the  growth  and  development  of  the  North-West  Territories; 
the  American  West  enjoyed  no  such  luxury* 

Also 9  the  effectiveness  of  the  judicial  system 
in  meeting  the  needs  of  the  territorial  population  must 
be  considered o  The  judicial  arrangements  adopted  from 
the  Hudson® s  Bay  Company’s  era  were  inadequate  even  before 
the  transfer*  and  despite  the  slow  growth  of  the  territor¬ 
ial  population,,  they  remained  largely  unchanged  until  1876* 

As  a  result,  during  these  years  the  need  for  improvements 
grew,  too*  The  belated  appointment  of  stipendiary  magi¬ 
strates  in  1876  and  the  extension  of  their  powers  facilitated 
the  satisfactory  administration  of  justice,  but  this  satis¬ 
faction  was  only  temporary,  and  after  1880,  public  criticism 
denoted  basic  flaws  in  the  existing  judicial  institutions® 
Essentially 9  the  Territories  required  more  magistrates,  each 
of  them  to  sit  more  regularly,  and  also  a  court  of  appeal* 
These  requirements  were  met  by  the  legislation  of  1886  which 
created  the  Supreme  Court  of  the  North-West  Territories* 

With  this  act,  the  administration  of  justice  on  the  prairies 
reached  maturity* 
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APPENDIX  A 


THE  PROBLEM  OF  THE  LAWS  IN  FORCE  IN  THE 
NORTH-WEST  TERRITORIES ,  1870  -  87 

By  the  Temporary  Government  Act  of  1869,  the 
laws  which  prevailed  in  the  North-West  were  continued  in 
force  until  otherwise  altered,  thus  giving  the  newly- 
formed  Territories  a  body  of  civil  and  criminal  law*  Un¬ 
fortunately,  however,  the  issue  of  which  laws  were  in  force 
has  proved  to  be  debatable,  for  it  is  not  certain  which 
were  applied  to  the  North-West  during  the  Hudson’s  Bay 
Company’s  regime*  The  most  commonly-accepted  view,  based 
on  the  legal  fiction  that  the  first  occupants  brought 
English  law  with  them  when  they  arrived,  is  that  the  laws 

of  England  of  May  2,  16?0  obtained  throughout  the  Terri- 
1 

torieSo  This  is  the  opinion  which  was  pronounced  in  I883 

and  I885  by  the  Manitoba  Court  of  Queen’s  Bench  in  the 

2 

case  of  Sinclair  v*  Mulligan*  For  judicial  purposes, 

%0  H*  P*  Clement,  The  Law  of  the  Canadian  Con¬ 
stitution  ed»?  Toronto?  The  Carsewell  Company, 

Limited,  1916),  p*  293>  and  J0  E.  Cote,  "The  Introduction 
of  English  Law  into  Alberta,"  Alberta  Law  Review,  III 
(1964),  p»  264o 

2  3  Manitoba  Law  Reports  481,  and  5  Manitoba  Law 
Reports  17 
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at  least,  the  laws  which  were  continued  by  the  Temporary 

Government  Act  were  those  of  1670. 

However,  another  argument  based  on  the  same  legal 

fiction  states  that,  because  the  French  explored  and 

occupied  part  of  the  North-West  Territories  before  1670, 

their  law  was  originally  in  force,  at  least  in  the  eastern 

3 

part  of  the  region,  i.  e.  north  and  east  of  Lake  Superior, 

4 

In  turn,  the  Acts  of  1803  and  1821  supplanted  French  law 

because  they  introduced  the  laws  of  Upper  Canada  (except 

5 

land  law)  to  the  North-West,  This  law,  it  is  argued,  pre¬ 
vailed  until  18?0,  Although  this  second  argument  seems 
more  understandable,^  the  courts  upheld  the  first. 

In  1873s  the  Canadian  Parliament  supplemented  the 
existing  laws  by  declaring  a  substantial  portion  of  Can¬ 
adian  criminal  law  to  be  in  force  in  the  North-West.^  After 
this,  however,  the  federal  government  took  no  further 
action  in  the  matter  until  1886,  although  an  unsuccessful 

-^C.  C,  McCaul,  "The  Constitutional  Status  of  the 
North-West  Territories  of  Canada,"  The  Canadian  Law  Times, 
IV  (January,  1884),  p,  14,  — 

^43  Geo.  Ill,  c.  138,  and  1  &  2  Geo.  IV,  c.  66. 

^McCaul,  op,  cit.,  p,  15.  The  laws  were  Introduced 
by  1  &  2  Geo.  IV,  c.  66,  s,  6. 

^Cote,  op.  cit.,  p.  264n. 

^36  Viet,,  c.  3^>  Schedule  A. 
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attempt  was  made  in  1879  to  apply  the  civil  and  criminal 

8  9 

laws  of  Ontario  to  the  Territories,,  As  mentioned  above, 

the  North-West  Council  also  adopted  Canadian  and  English 

laws  and  embodied  them  in  the  Civil  Justice  Ordinances, 

although  this  was  done  on  a  piece-meal  basis  only.  In 

addition,  the  Council  passed  an  ordinance  in  1884  which 

adopted  the  laws  of  England  of  July  15,  1870  in  matters  of 

property  and  civil  rights,,'1'0  The  question  of  prevailing 

law  was  not  decided  until  1886,  however,  when  the  Supreme 

Court  Act  declared  the  civil  and  criminal  laws  of  England, 

as  they  existed  on  July  15,  1870,  to  be  in  force  in  the 

11 

North-West  Territories 0 


o 

The  Hon0  Mr.  Mills,  minister  of  the  Interior  under 
the  Mackenzie  administration  and  then  a  member  of  the  oppo¬ 
sition,  sponsored  a  bill  to  declare  the  rule  of  decision 
in  the  Territories,  but  It  was  defeated  on  its  second  read¬ 
ing.  (Commons  Debates,  pp.  675  -  80.) 

9 Supra,  pp.  53 t  105° 

•^Ordinance  no0  26,  1884,  s0  1.  But  if  the  laws  of 
England  of  1670  prevailed  in  the  Territories,  this  ordinance 
was  invalid  because  It  conflicted  with  32  &  33  Viet.,  c.  3, 
So  5  which  continued  these  laws  in  force.  (Cote,  loc.  clt . ) 

11 


49  Viet.,  Co  25,  s.  3 
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APPENDIX  B 


PROBLEMS  FOR  FURTHER  CONSIDERATION 

While  conducting  this  investigation,  the  author 
discovered  that  certain  sources  of  information  which  could 
have  proved  fruitful  were  either  inaccessable  or  non¬ 
existent*  The  files  of  the  Department  of  Justice,  Ottawa, 
a  potential  source  of  value,  have  not  yet  been  opened  for 
public  inspection o  Further  research  on  this  topic  should 
include  an  examination  of  these  records 0  Also,  if  the 
early  records  of  the  territorial  courts  were  kept  system- 
atically,  none  exist  for  this  period  at  the  court  house  in 
Edmonton*  Should  they  be  discovered,  they  would  almost 
certainly  yield  important  information*  Furthermore,  as 
noted  above, ^  the  available  criminal  statistics  are  unre¬ 
liable,  making  any  precise  analysis  impossible* 

As  a  result  of  these  inadequacies,  this  inquiry 
has  focused  on  the  structure  and  growth  of  the  judicial 
system  more  than  its  daily  conduct*  In  addition,  because 
of  these  deficiencies,  the  study  is  less  analytical  than 


^ Supra ,  p  *  6 3  o 
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it  might  otherwise  have  beenQ  There  are  questions  which 
it  cannot  answer^  and  problems  which  it  cannot  examine 
as  fully  as  might  be  wished »  The  reasons  for  Ryan’s  dis¬ 
missal  cannot  be  ascertained  with  certainty,  and  the  results 
of  the  investigation  into  the  Travis  affair  will  not  be 
known  in  full  until  these  missing  or  inaccessable  documents 
become  available®  Nor  can  the  judicial  role  of  the  North- 
West  Mounted  Police  be  assessed  and  compared  with  the  role 
of  the  justice  of  the  peace®  These  investigations  must 
await  the  further  augmentation  of  archival  sources. 
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MAP  I 


JUDICIAL  DISTRICTS,  1873 
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MAP  II 

JUDICIAL  DISTRICTS ,  1333 
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MAP  III 

JUDICIAL  DISTRICTS,  lo6vA 
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